BEFORE THE TENNESSEE REGULATORY AUTHORITY,  _,
NASHVILLE, TENNESSEE ~ __ . . ...

IN RE:

APPLICATION OF MEMPHIS NETWORX, LLC ExoGu v cnuniiAnd
FOR A CERTIFICATE OF PUBLIC CONVENIENCE
AND NECESSITY TO PROVIDE INTRASTATE
TELECOMMUNICATION SERVICES AND JOINT
PETITION OF MEMPHIS LIGHT GAS & WATER DOCKET NO. 99-00909
DIVISION, A DIVISION OF THE CITY OF
MEMPHIS, TENNESSEE (“MLGW”) AND A&zl
NETWORKS-TENNESSEE, LLC (“A&tL”) FOR
APPROVAL OF AGREEMENT BETWEEN MLGW
AND A&tL REGARDING JOINT OWNERSHIP OF
MEMPHIS NETWORYX, LLC.

RESPONSES OF TIME WARNER TELECOM OF THE MID-SOUTH, L.P.,
AND TIME WARNER COMMUNICATIONS OF THE MID-SOUTH, TO
THE DATA REQUESTS OF MEMPHIS NETWORX, LLC, MLG&W , AND
A&l

Comes now, Time Warner Telecom of the Mid-South, L.P. (“Time Warner
Telecom”) and Time Wamer Communications of the Mid-South (“Time Warner

Communications”), and responds to the data requests of Memphis Networx,

MLG&W, and A&L as follows:

REQUEST NO. 1. Provide an organizational chart of Time Warner

showing the current ownership and relationship of Time Warner Telecom of the
Mid-South, L.P. (“TWT”) and Time Warner Communications of the Mid-South,
L.P. (“TWC”) and all other affiliates. Please include the names of the general

partners and limited partners of TWT and TWC and the type of business in which

each general partner and limited partner is engaged.
DESIED)
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RESPONSE: The question asks for information that is not relevant fo any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

Chart 1 (attached) is an organizational chart of Time Warner Entertainment
Company, L.P., d/b/a Time Wamer Communications of the Mid-South. Charts 2
and 3 (attached) are organizational charts of Time Warner Telecom of the Mid-
South, L.P. Each of the companies identified on these charts are holding companies
or companies directly or indirectly engaged in the business of providing
entertainment or telecommunications services.

REQUEST NO. 2. Describe any procedures that TWC and/or TWT have

in place to prevent cross subsidy between TWC and TWT. For each procedure
listed, please indicate whether the procedure was put in place voluntarily or
imposed by law, a regulatory agency, or other governmental entity. If imposed by
law, a regulatory agency or other governmental entity, please indicate which law or
entity.
RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time

Warner Communications respond to the request as follows:



No formal procedure exists to prevent Cross subsidy between TWC and
TWT. Neither company is subject to any federal or state law, rule or regulation
preventing cross subsidy. The companies are, however, operated as separate

entities and do not subsidize the cost of services for the other.

REQUEST NO. 3. Are accounting records of TWC and TWT and/or their
affiliates combined, consolidated or aggregated for financial reporting or federal
income tax purposes? If so, which entities accounting records were combined,
consolidated or aggregated for the years ending 1994, 1995, 1996, 1997, 1998
and 1999 and will be combined for financial reporting periods in 2000. If
financial reporting is done on a basis other than a calendar year and quarter, please
indicate the appropriate reporting period and adjust your response accordingly.
RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

No. Prior to 1998, Time Warner cable services and telephone services were
operated as a division of Time Warner Entertainment Company, L.P. These
services were consofidated in the financial reporting of Time Warner Entertainment
Company, L.P. for all purposes. Since 1998, Time Warner Entertainment

Company, L.P., and Time Warner Telecom of the MidSouth, L.P., report



separately for all purposes. All financial reporting is done on a calendar year and

quarterly basis.
REQUEST NO. 4. What conditions, procedures or rules have been

imposed upon TWT and/or TWC to insure that TWT does not receive subsidies

from TWC?

RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonabiy

calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

None.

REQUEST NO. 5. Does any regulatory agency, governmental body, law or

rule provide guidelines to TWC regarding cross subsidies to affiliates such as TWT?
If so, please provide name of agency and/or a citation to rule or law.
RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

No, TWC and TWT are not subject to such regulations.



REQUEST NO. 6. Who or what entity(ies) provided the start-up capital

for TWT?

RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

Time Warner Inc., a publicly owned New York Stock Exchange company.

REQUEST NO. 7. Do TWC and TWT share any facilities for the provision

of cable services by TWC and provision of telecommunications services by TWT? If
so, please list the facilities that are shared, describe the services that are provided
using shared facilities (please indicate which services are regulated by TRA) and
describe the cost allocation to each entity that shares the facilities.
RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

No, TWC and TWT do not share any facilities used to provision cable or

telecommunication services.



REQUEST NO. 8. Do TWC and TWT share ahy employees? If so, please

list the positions that are shared and describe the cost allocation to each entity that

shares these employees?
RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

No, TWC and TWT have no shared employees.

REQUEST NO. 9. Have there been any intra-company loans between

TWC and TWT between 1994 and the present? If so, please identify the
borrower, the debtor, the date the loan was made, the amount of the loan, the
interest rate, the terms of repayment, and if paid in full, the date of repayment?
RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

No, there have been no loans.

REQUEST NO. 10. Have any assets been sold by or transferred from TWC

to TWT at less than fair market value since TWT has been certified in Tennessee to



provide telecommunications services? If so, please‘ videntify the éssets sold or
transferred, the date sold or transferred, the fair market value of the assets and the
amount paid by TWT. Please describe any transactions not identified in your
response to the qUesﬁon above that occurred between TWC and TWT and any
predecessor companies of either entity made in anticipation of TWT’s application
for a certificate of convenience and necessity before the Tennessee Public Service
Commission (the predecessor to the TRA) and subsequent to the granting of the
certificate to TWT.

RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

No, there have been no assets transferred at less than fair market value. In
response to the third sub-part of this Data Request 10, Time Warer Entertainment
Company, L.P. conveyed all of the assets of its telecommunications operation to
Time Warner Telecom, Inc., in conjunction with the creation of Time Warner
Telecom, Inc. This transaction was reported to the Federal Securities Exchange
Commission as part of the required filings for a public debt offering and an initial
public offering of common stock. A copy of these public documents can be
viewed and retrieved from the following worldwide web address: www.edgar-

online.com/bin/esearch/2cik=1057758&date = 1994. The following table is the

menu selection found at the above address:
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Filings :

Feb 22 QOO SC 13G/A:
' Amended Ownership Statement
Feb 14 2000 SC 13G:
Ownership Statement
Feb 14 2000 SC 13G:
Ownership Statement
Feb 14 2000 SC 13G:
Ownership Statement
Feb 11 2000 SC 13G:
‘. Ownership Statement
Feb 10 2000 SC 13G:
Ownership Statement
Dec 2 1999 S-8¢
E;lwee Benefit Plan Registration Statement
Nov 12 1999 10-Q:
Quarterly Report
Aug 16 1999 110-Q:
Quarterly Report
Jul 29 1999 S-8:
En_;byee Benefit Plan Registration Statement
Jul 28 1999 8-A12G/A:
Amended Registration Statement
Jul 28 1999 15-15D:
Certification of Termination of Registration
May 20 1999 3:
Initial Filing of Equity Securities
May 18 1999 8-K/A:
Amended Report of Unscheduled Material Events
May 17 1999 10-Q:
Quarterly Report
May 14 1999 8-K:
ﬁ?p;tt of Unscheduled Material Events
May 12 1999 424B1:
lOmitted Information From Original Registration Statement
May 11 1999 S-1/A:
Amended Initial Registration Statement
May 6 1999 S-1/A:
Amended Initial Registration Statement
Apr 21 1999 S-1/A:
Amended Initial Registration Statement




Mar 30 1999 S-1/A:
IAmended Initial Registration Statement
Mar 11 1999 S-1/A:
IAmended Initial Registration Statement
Jan 20 1999 S-1/A:
IAmended Initial Registration Statement

Jul 17 1998 424B1:
: iOmitted Information From Original Registration Statement

Jul 15 1998 S-1/A:
IAmended Initial Registration Statement
Jul 6 1998 S-1/A:

lAmended Initial Registration Statement
Jun 23 1998 S-1/A:

IAmended Initial Registration Statement
May 26 1998 S-1:

[initial Registration Statement

May 26 1998 S-1/A:

IAmended Initial Registration Statement
Apr 6 1998 S-1:

]lTiti_él Registration Statement

REQUEST NO. 11. Do TWC and/or TWT market any of their services

jointly to their respective prospective customers? If so, please describe the services
that are jointly marketed, joint marketing procedures and the method used for
allocating joint marketing expenses between the respective companies?
RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

No, the companies do not jointly market any of their respective services.

REQUEST NO. 12. Does TWT report transactions with TWC to the TRA or

any other governmental agency?




RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

No.

REQUEST NO. 13. Please provide a copy of the respective franchise

agreements that TWC and TWT have with the City of Memphis and/or Shelby
County to provide services in the Memphis area. If TWC and TWT use the same
franchise, please indicate accordingly.
RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.
Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:
(a) A copy of franchise Ordinance No. 4288 of the City of Memphis
pernﬁitting provisioning of telecommunication services is attached.
Although the franchise is issued to Time Warner AXS of Tennessee,
L.P., Time Warner of the Mid-South and Time Warner Entertainment
Company, L.P., Time Warner AXS of Tennessee, L.P. (now Time

Warner Telecom of the Mid-South, L.P. pursuant to a name change

10



(b)

(c)

approved by the Tennessee Regulatory Authority) is thé only entity
offering telecommunication services pursuant to the franchise.

A copy of franchise Ordinance No. 4159 of the City of Memphis is
attached. This franchise was issued to Time Warner Entertainment
Company, L.P. and Time Warner Telecommunications of the Mid-
South (now Time Warner Communications of Mid-South) for the
purpose of permitting the provisioning of cable services, and it is the
6nly entity which provides those services.

A copy of franchise Ordinance No. 134 of Shelby County,
Tennessee is attached. This franchise was issued to Memphis CATV
(now Time Warner Communications of the Mid-South) granting
permission to own, operate and maintain a broadband

telecommunications system in Shelby County, Tennessee.

REQUEST NO. 14. Which Time Warner entity provides the Road Runner

Service?

RESPONSE: The question asks for information that is not relevant to any issue in

this proceeding, and the information asked for is neither admissible nor reasonably

calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time

Warner Communications respond to the request as follows:

Time Warner Communications of the Mid-South.

11



REQUEST NO. 15. Please describe the Road Runner Service.

RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Wamer Telecom and Time
Warner _Communications respond to the request as follows:

The Time Warner Road Runner service provides high speed data via cable

modem.

REQUEST NO. 16. Does the Road Runner Service include voice

transmission? If not, does the provider of the service intend to provide voice
transmission services in the future? If so, when?
RESPONSE: The question asks for information that is not relevant to any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:
No, Road Runner Service does not include voice transmission. Time Warner
Communications does intend to provide voice transmission at some point in the

future, but a time frame for providing such services has not been identified.

REQUEST NO. 17. If you intend to provide voice transmission to the public

switched network, do you intend to seek regulatory authority from the TRA?

12




RESPONSE: The question asks for information that is not relevant to‘ any issue in
this proceeding, and the information asked for is neither admissible nor reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving the above objection, Time Warner Telecom and Time
Warner Communications respond to the request as follows:

Time Warner Telecom of the Mid-South, L.P. has regulatory authority
required to provide voice transmission to the public switch network. [f and when
Time Warner .Entertainment Company, L.P. d/b/a Time Warner Communications
of the Mid-South decides to provide voice transmission to the public switch network
it will seek regulatory authority before providing services or installing facilities to
provide such services, if such authority is required by law and/or rule of the

Tennessee Regulatory Authority.

Respectfully submitted,

FARRIS, MATHEWS, BRANAN
BOBANGO &t HELLEN, P.L.C.

(k21 4.

Charles B. Welch, Jr.
Attorney for Petitioners

618 Church Street, Ste. 300
Nashville, Tennessee 37219
(615) 726-1200
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CERTIFICATE OF SERVICE

[ hereby certify that a true and exact copy of the foregoing has been hand
delivered to D. Billye Sanders, Waller Lansden Dortch & Davis, PLLC, 511 Union
Street, Suite 2100, Nashville, Tennessee 37219-8966 and John Knox Walkup,
Wyatt, Tarrant & Combs, 511 Union Street, Suite 1500, Nashville, Tennessee
37219-1750, on this the 9th day of March 2000.

G, M///L

Charles B. Welch, Jr.  ~

G:\JFM\Networx (99-00909)\TWTData Request Answers..doc
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DIVISION OF FINANCE & ADMINISTRATION

N ‘ ! I
d DR. W. W. HERENTON - Mayor
1 ’\,,mn;’ DAVID F. HANSEN . Chief Administrative Officer
M . RICK MASSON - Director
e | I Ip Council Records

TENNESSEE

CERTIFICA T I O N

STATE OF TENNESSEE
COUNTY OF SHELBY

1, James Huckabee, do hereby certify that I am the duly appointed,
qualified DeputY Comptroller of the city of Memphis, and that as such
official, I am charged with the duty of keeping the minute records,
papers and all matters coming before the council of said_City.

+hat I have examined the records and compared the
cil of the City of Memphis,
copy of the following:

I further certify
following with the proceedings of the Coun
and the same 1is a full, true and complete

ORDINANCE NO. 4288

ISSUANCE OF A FRANCHISE TO TIME WARNER AxS OF TENNESSEE, L.P.,
TIME WARNER OF THE MID-SOUTH AND TIME WARNER ENTERTAINMENT
COMPANY, L.P. FOR USE OF THE STREETS, ALLEYS, THOROUGHFARES,
RIGHT OF WAY OF THE FACILITIES FOR THE OPERATION OF FIBER OPTIC
AND OTHER COMMUNICATIONS SERVICES AND ESTABLISHING REQUIREMENTS,
TERMS, CONDITIONS AND LIMITATIONS FOR SUCH FRANCHISE.

and the same is a full, true and cohplete copy thereof, the original

~of which is on file and a matter of record in my office.

GIVEN under my hand and the Official Seal of the Ccity of Memphis,
Tennessee, this 16th day of June, 1995.

S

N Vir g K e e
Japes Huckabee .

Depu ;—eomptrolle:




SUBSTITUTE ORDINANCE NO. 4288

;
AN ORDINANCE AUTHORIZING THE ISSUANCE OF A FRAWNCHISE TO
TIME WARNER AxS OF TENNESSEE. L.P.. TIME WARNERIOF THE
MID-SOUTH AND TIME WARNER ENTERTAINMENT COMPANY. L.P. FOR
USE OF THE STREETS. ALLEYS. THOROUGHFARES. RIGHT OF WAY OF THE
CITY OF MEMPHIS FOR INSTALLATION AND USE OF
FACILITIES FOR THE OPERATION OF FIBER OPTIC AND OTHER
COMMUNICATIONS SERVICES AND ESTABLISHING REQUIREMENTS,

TERMS. CONDITIONS AND LIMITATIONS FOR SUCH FRANCHISE.

WHEREAS, due t0 expanding and improved technology, the capability of fiber optic
cable 1o provide communications services has grown in recent years; and,

‘WHEREAS. in order to provide fiber aptic communications and other
telecommunication services to the pui)lic, it is necessary to place fiber optic cable and
possibly ather facilities as well. on. above or beneath public rights-of-way; and,

WHEREAS, itis proper that permission to use the public rights-of-way for fiber optic
communications services be granted in the form of a revocable franchise under autharity of
Section 15 of Ordinance No. 1852, the Home Rule Charter of The City of Memphis; and,

NOW. THEREFORE, BE IT ENACTED AND ORDERED BY THE COUNCIL
OF THE CITY OF MEMPHIS. That the following franchise privilege be granted:

SECTION . DECLARATION OF NEED. That the City Council finds and declares

that, within the City of Memphis. the public necessiry requires the devetopment of competing
telephone service in the form of fiber optic and other communications capability, and that
a number ot companies are currently able and willing to provide such service.

SECTION 2. DEFINITIONS.

2.1 "Anniversary Date” shall mean the date on which a franchise agreement is fully
executed.

1.2 "Charter” shall mean collectively (i) Ordinance No. 1852, Home Rule Charter
adopted by Referendum vote on November 8, 1966 (the "Home Rule Charter”) and (ii) the
Charter of the City of Memphis as enacted in Acts 1879 as amended to the extent not
repealed by the Home Rule Charter.

2.3 "City" shall mean the City of Memphis. i,
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2.4 "City Engincer” shall meun the position of City Engineer created by the Charter
4IF a1 suceessor position. or an acting City Engineer or the designee of the City Engineer.

2.5 "Compensation Year" means each calcnd;r vear during the term of a franchise
agreement in which compensation is paid to the City.

2.6 "Council" shall mean 1he Council of The City of Memphis.

17 "Day” or "Days" shall mean a calendar day or days.

2.8 "Director of Finance” shall mean the position of Director of Finance and
Administration created pursuant to and under thé Charter or a SUCCEsSOr position, or an
acting Director of Finance, or the designee of the Director of Finance.

2.9 "FCC" shall mean the Fedc‘ral Communications Commission, or any successor
agency.

2.10 "Franchise" shall mean the non-exclusjve privilege and authorization granted as
provided in this ordinance to accupy or use the streets and/or public rights-of-way within the
City for the construction, operation and rﬁaimenance of a fiber optic and/or other
telecommunications systems within all or a portion of the City.

211 "Franchise Agreement” shail mean 2 fully executed and notarized contracrual
agreement by and between the City and grantee, wherein grantee accepts the provisions
stated in this ordinance.

212 "Gross Revenue” shall mean al| receipts collected by the Grantee for all
tclécommunications and related operations and services within the corporate limits of the
City, arising from operation or possession of this franchise. By way of example, but without
limitation. "Gross Revenue” shall mean al] receipts and revenues (exclusive of sales tax)
collected by Grantee from operation of Grantee’s system instailed pursuant to this franchise

ordinance. and any related services provided by the Grantee within the City, including, but

not limited to:

all telecommunications service revenyes charged on a flat rate basis;

all telecommunications services charged on a usage sensitive or'mileage basis;
all revenues from installation service charges; >

all revenues from connection or disconnection fees;

’

Pl N
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s

all revenues from penaltjes or charges to customers for checks returned from
banks. ner of bank costs paid:

6. all revenues from equipment sold or rented 10 customer upon customer
premises; .
7. all revenues and receipts from local service;

all revenues and receipts from authorized rental of conduit space;

all revenues and receipts from charges for access 10 local and of long distance

nerworks; : ’

10.  all revenues and receipts from authorized rentals of any portion of Grantee's
System, including piant, facilities, or capacity leased to others;

11.  all other revenues and receipts collected from Grantee's business pursued with
the City, excluding third party billing arrangements not rejated to Grantee's
business;

12 recoveries of bad debts previously written off and revenues from the sale or
assignment of bad debus, Unrecovéred bad debts charged off after diligent,
unsuccessful efforts 10 collect are excludable from gross revenues; and

13. all revenues and receipts from Operations of any subsidiary or affiljated

company, which provides any of Grantee’s telecommunication services;

0 o

14. tolls from business which both originates and terminates in the State of
Tennessee;
15. ctually collected franchise fees and occupation taxes surcharged to customers

telecommunication franchisees of the City;

16.  all revenues and receipts from the lease or re-sale of lines or circuit paths to
third parties.

Unless authorized by law, gross revenues shall not include revenues from interstate

toll operations, nor revenue uncollectible from customers.

2.13 "PSC" shall mean the‘Tcnncsscc Public Service Comx%n'ssion Or any successor
agency.

214 "Public Right-of-Way" sha] mean real property subsurface and ajr rights
acquired by the City by any lawful means ang includes the surface and that area below the
surface which js hecessary to support the public street, alley, path, bridge, tunnel, sidewalk,
planting strip, median, waterway, dock, wharf, pier, public ground or other public

right-of-way. Public right-of-way also includes the surface of any public street, alley, path,

bridge, wnnel. sidewalk, planting strip, median, waterway, dock. wharf, pier, public ground

or other public right-of-way acquired by the City. No reference herein or in any franchise
for use of any public right-of-way shall be deemed to be a representation or guarantee by

. t
the City that its title tg any public right-of-way or any improvement or object located therein

is sufficient to permit or authorize its use by the Grantee. ’

R
2.15 "System" or "Telecommunications System” shal mean Grantee's network of

cables, wires, lines, towers, wave guides, optic fiber, microwave, laser beams, and any
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assaciated converters. equipment. or facilities designed and constructed for the purpose of
producing, receiving, amplitying or distributing by audio. videa or other forms of electronic K

signals to ar from subscribers or locations within the City, but not including cable television

services is defined underthe Cable Communications Act of 1984, as amended by the Cable

Television Consumer Protectilon and Competition Act of 1992, and/or any franchise granted
. by the City pursuant to said Act.

2.16 "Grantee" shall mean collectively Time Warner AxS of Tennessee, L.P., Time
Warner of the Mid-South and Time Warner Eﬁ'tertainmem Company, L.P., who shall
provide access or local telecommunications service using facilities either constructed, owned
or leased far the purpose of providing.voicc, data or video telecommunication service.

SECTION 3. GRANT QF FRANCHISE.,

3.1 The City warrants that it has the right to issue a non-exciusive, revocable
tranchise to Grantee to have, acquire, construct, expand, reconstruct, maintain, use and
operate in, alang, across, on, over, through, above and under the public streets, alleys and
rights-of-way of the city, a telecommunications system (the "System"). Except to the extent
that the tederal or state government acquires or assumes exclusive jurisdiction over the

/ regulation of fiber optic or other teleccmmunications franchises, Grantee agrees that it shali

not now or at any time after this franchise is granted challenge this City’s right to regulate

this franchise or to be compensated for the use of public rights-of-way in any state or federal
court and that the tranchise issued hereby shall remain in full force and effect as a binding
contract berween the grantee and the City. Notwithstanding the foregoing, Grantee is not
prohibited from challenging the City's arbitrary and capricious exercise of its police powers

in the regulation of this franchise.

That Grantee, acquires and accepts only such rights and privileges as the City of

Memphis has authority ta grant and the City shall not be liable or responsible in any way

or for any sum paid to it on account of, or in consequence of, a deficit or defect of power

or authority to grant this franchise, but Grantee assumes all risks of lack of power in the City
*

of Memphis with respect to such payments. >

]
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2.2 Franchise - Grant conditions. lerms,

A. This franchise. and all renewals, extensions and amendments hereof shall
be granted only by ordinance. No such ordinance sh'all be adopted before an application
theretor has been filed with th‘e Council through the City's Chief Administrative Officer.

B. Grantee shall not provide cable services or operate a cable system as
defined in the Cable Television Consumer Protection and Competition Act of 1992 (47
US.C.A. §521. gt s€q., as amended) or as recognized by the Federal Communications
Commission (the "FCC") without first obtaining a se'p/aratc cable franchise from the City and
shall not allow the use of the System by a cable system that has notvbéen granted a franchise
by the City. Nor shall any provider of c.ablc services or grantee of cable television service
operate or provide a telecommunications franchise pursuant to this ordinance, unless a
separate telecommunication franchise is obtained from the City.

C. Grantee shall not provide services directly regulated by the Tennessee
Public Services Commission (the "P.S.C") under the jaws of Tennessee unless duly
authorized by the P.S.C. or by any successor entity,

D. Except as permitted by Section 26 hereof, this franchise is granted to
Grantee solely for the purpese of directly serving its end-user customers (including but not
limited 10 hotels, motels, hospitals and buildings with shared tenant services) and
imcr-éxchange carriers.

E. This Franchise shall be deemed 2 contract, which contract shall be

submitted to the Mayor in the manner provided for in the Charter presently in effect or
hereafter adopted.

SECTION 4. CONSTRUCTION.

4.1 Licenses and Permits. The Grantee shall have the sole "rcsponsibility for

diligently obtaining, at its own cost and expense, all permits, licenses, or other forms of

approval or authorization fecessary to construct, operate, maintain or repair the System, and

'0 construct, maintain and repair any part thereof prior to Commencement of any such
*

activity, i
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Issuance uf a permit by any agency of the City as 0 the construction and installation
afany portion of Grantee's System does not waive other applicable requirements of federal
ur Tennessee law. and Grantee shall comply with such other requirements.

4.2 Subiject 10 Police Power.

The construction. expansion, feconstruction, excavation., use, maintenance and
operation of the System shall be subject 10 all lawtul police regulations of the City and
performed in accordance with all ordinances, laws, resolutions and regulations of the City
for utility location and excavation in public right:of-way presently in effect or hereafter
adopted. In addition to the duty under any other law or reguiation of the City, not less than
seven (7) days prior to filing of a rcqut;st for a construction permit, Grantee shall provide
to the City Engineer a copy of all the construction work plans and drawings for the System,
Or any segment or expansion thereof. Grantee shall not proceed with construction until the
plans and drawings have been approved in writing by the City Engineer.

Nothing in this Ordinance shall be construed as preventing the City of Memphis,
whenever it shall be empowered by applicable state and federa] la‘;v sb to do, from fixing or
regulating the rates. rentals, charges, services, facilities and equipment of Grantee or from
exercising general sipervision and regulation of, jurisdiction and control over, this franchise,
the Grantee, and its property, property rights, facilities and franchises; it being the intention
of this Ordinance. that the City of Memphis in no way surrenders such general powers it
may now have, or may hereafter have or acquire.

SECTION 5. AS BUILT DRAWINGS.

Upon request, Grantee shall submit to the City Engineer "as built" drawings of the
portions of Grantee's System located along the public right-of-way of a size and material
satistactory to the City Engineer within sixty (60) days after completion Bf construction of
such portions or appraval of this franchise, whichcver occurs last. Grantee shall also upon
rcqucSt update such drawings within sixty (60) days whenever material change:s are made to
Grantee's System which impact the public right-of-way, Said drawings, set forth by utility
quarter sections, shall at a minimum include cable routings and the Iocaiion of amplifiers,

power supplies and system monitor test points.
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SECTION 6. CONSTRUCTION STANDARDS.

0.1 All wark done in connection with the construction. expansion. reconstruction,
maintenance or repair of the System shall be sub;cctvlo and governed by al] laws, rujes, and
reguiations of the City im accordancc wnh the applicable provisions of the City’s Bulldmg
Code. Grantee shall excavate only for the construction, installation. expansion, repair,
removal. and maintenance of all or a partion of its System.

All installations shall be underground in those areas of the City where public utilities
providing telephone and electric service are undergfound at the time of installation. In areas
where zither telephone or electric utility facilities are above ground at the time of
installation, Grantee may install its service above ground, provided that, at such time as
those facilities are required to b; placed underground by the City, or are placed
underground, Grantee shall likewise place its services underground without additional cost
to the City or to the individual subscriber so served. Where not otherwise required to be
placed underground by this article or the franchise agreement, Grantee's System shall be
located underground at the request of the adjacent property owner, provided that the excess

cost over the serial location shall be borne by the property owner making the request.

6.2 Electrical Standards.

Grantee shall at all times comply fully with provisions of the Electrical Code of the
City.

6.3 Interference with persons, improvements, public and prvate property and

utilities. Grantee’s System and facilities, including poles, h'nés,- equipment and all
dppurienances. shall be located, erected ang maintained so that such facilities shall:
(A)  Not endanger or intertere with the heaith, safety or lives of
persons;
(B)  Not interfere with any improvements the City or State may
deem proper to make; ¢
(C)  Not interfere with the free and proper use of public streets,

’

alleys, bridges, easements or other public ways, places: or
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property. except to the minimum extent possible during actual
construction Or repair:

(D) Not interfere with the rights and rcas;nable convenience of
privale property owners. except to the minimum extent possible
during actual construction or repair; nor

{E}  Not obstruct. hinder or interfere with any gas, electric, water or

telephone facilities or other utilities within the City.

. . e . . .
6.4 Protect Structures. In connection with the construction, operation, maintenance,

repair or removal of the System, the Grantee shall, at its own cost and expense, protect any

and all existing structures and improverr;cnm, including landscaping and trees belonging to
the City, and all designated historical landmarks, as well as all other structures within any
designated historical district. The Grantee shall obtain the prior approval of the City before
altering or crossing any water main, sewerage or drainage system, or any other municipal,
state or federally-owned structure in the streets required because of the presence of the
System in the Streets. Any such alteration shall be made by the Grantee at its sole cost and
expense. and in a manner prescribed by the City. The Grantee shall be liable, at its own
cost and expense. 10 replace or repair and restore to serviceable condition in a manner as
may be specified by the City, any sireet or any municipal, state or federally-owned structure
involved in the construction of the System that may become disturbed or damaged as a
result of any work thereon by or on behalf of the Grantee pursuant to its franchise.

6.5 Erection, Removal and Use of Poles.

No poles shall be erected by Grantee without prior approval of the City with regard
1o location. height, types and any other pertinent aspect. However, no location of any pole
or wire-holding structure of Grantee shall give rise to a vested interest, and such pole or
structures shall be removed or modified by Grantee at jts own expense whenever the City
determines that the public convenience would be enhanced thereby. Appraval under this
section shall require the written approval of the City Engineer. -
v

6.6 Upon request of the City or other authority of competent jurisdicn‘on, Grantee

shall remove and abate any portion of the System or any facility that is dangerous to life or
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property. and in case Grantee. atter five (3) days written notice tfrom the City Engineer, fails
or refuses to act. the City may remove. relocate or abate the same. at the sole cost and
expense of Grantee, all without compensation or liabili'ty for damages to Grantee; provided,
however, Grantee may recaver damages sustained by it from any person other than the City
who relocates. removes or zlbages any such.Gramee facility negligently or without the City
Engineer giving five (S) days written notice to Grantee authorizing such other person to
relocate or remove Grantee's facilities on behalf of the City.

SECTION 7. SUSPENSION OR REVOCATION OF CONSTRUCTION PERMTT.

The City Engineer may suspend or revoke any permit issued by the City or take any
action he deems necessary, including the stopping of work, should Grantee violate the terms
of said permit, until said violation has been corrected to the City Engineer’s satisfaction.

SECTION 8 ADJUSTMENT OF UTILITY FACILITIES.

In the event that the location of Grantee’s System will require an adjustment of the

location of existing public or private utility facilities, Grantee must obtain written consent of

the owner of such utility, including, where applicable, all relevant City departments to such )

adjustment and make such arrangements for the payment or reimbursement of the cost of
such adjustment as dre satisfactary to the owner of such utility, including, where applicable,
all relevant City departments. No permit for construction will be issued until the City
Engineer is satisfied that the requirements of this section have been satisfied. In no case
shall Grantee be entitled to perform such adjustment or disturb such utility facilities without
the written consent of the owner of such utility.

SECTION 9. ADJOINING PROPERTY OWNERS.

All of Grantee’s System shall be so installed and located so as to cause minimum
interference with the rights and appearance and reasonable convenience of adjoining
property owners and all times shall be kept and maintained in a safe, adequate and
substantial condition, and in good order and repair. Grantee shall at all times employ
reasonable care, and shall install and maintain in use commonly accepted methads and

A
devices for preventing failures and accidents which are likely 1o cause ddmage, injuries or

nuisances to the public.
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SECTION 1. EMERGENCY OR DISASTER.

[n case of emergency or disaster. Grantee shall. upon request of the City, make

available its facilities to the City, without cost. for emergency use.

SECTION 11. MOVING WIRES, The City may, at any time, in case of fire, disaster
or other emergency, as determined by the City in its reasonable discretion, cut or move any
other optical fibers. wires, cable, amplifiers, appliances, or other parts of the System in the
streets or in City buildings, in which event the City shall not ‘be liable therefor to the

o
Grantee.

SECTION 12. TEMPORARY REMOVAL OF FACILITIES FOR DEMOLITION OF

BUILDINGS.

Upon the request of a person holding a permit issued by the City for the moving or
demolition of a building, and at least ten (10) days notice, Grantee shall temporarily raise,
lower or remove its facilities to permit the removal or demoalition of such building. The
expense of such temporary removal, raising or lowering of facilities shall be paid by the
person requesting the same and Grantee shall have the authority to require such payment
in advance: provided. however, that no payment (direct or indirect) shall be required of the
City.

SECTION 13, REMOVAL OF CITY PROPERTY. No property of the City is to be

removed from the right-of-way, including signage on utility poles, without prior approval

from the City.

SECTION {4. RESERVATION OF RIGHTS.

The City reserves the right to exercise it police and/or proprietary powers to modify,
vacate or transfer any right-of-way in use by Grantee for a public purpose. At Grantee’s
own risk, the City has the predominant right 1o use jts right-of-way m the placement,
maintenance and repair of sewers, water mains and other public utility franchises or 1o
relocate or remove Grantee's system where the City determines tl';at the publ;c convenience
and/or necessity wouid be enhanced or for any other public purpose, including, but not
limited to the use of any right-of-way used by Grantee for public transpé'nation purposes.

The permits referred to in Section 4 may be amended or revoked in whole or in part by the
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issuing department whenever such action is necessary or advisable for g public purpose.
Grantee shall make no claims for costs or damages against the City by reason of such
removal or relocation. Upon 30 days written notice 1o Grantee of partial or complete
revacation of such permit trom the City En.gineer. Grantee shall remove., modify, replace or
relocate its facilities as required at its own expense. In the event Grantee does not remove,
modify, replace or relocate its facilities as required by said notice within thirty (30) days as
aforesaid. the City Engineer may cause the same to be done at Grantee's expense and all
e
expenses incurred or damages paid by the City on account of such action shall be paid by
Grantee on demand. Grantee shall remove, replace or modify, at its own expense, the
installation of any of its facilities as may be deemed necessary by any other appropriate
governmental authority to meet such authority’s proper responsibilities. In the event the
City exercises its predominant right to use any right-of-way used by Grantee for a public
purpose. the City shall reasonably cooperate with Grantee in finding an alternate site for any
telecommunications facilities removed and in avoiding disruption to Grantee's
telecommunications system to the extent not reasonably required by the City. In an
emergency, as determined by the City Engineer, the City may order Grantee to remove or
relocate its facilities within forty-eight (48) hours. If the City exercises any of its rights
pursuant to this Section, Grantee shall have the option, upon notice to the City Engineer,

of abandonmg the portion of its telecommunications System 10 be so removed or relocated
and deleting such portion from the public right-of-way.

' SECTION 15. ABANDONMENT OF RIGHT-QF-WAY.

In the event that the City shall close or abandon any public street, alley or
right-of-way, which contains any portion of Grantee’s system, any conveyance of land

contained in such closed or abandaned public street, alley, highway or rig,lﬁt-of-way shall be

subject to the rights herein granted.

SECTION 16. RELOCATION OF THE SYSTEM.

16.1 New Grade or Lines. If the grades or lines of any street on which Grantee’s .

System is placed are changed at any time during the term of the Franchise, then the Grantee

shall, at its own cost and €xpense and upon the request of the City, protect or promptly alter
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ur relocite the System. ur any part thereot. so as 1o conform with such new grades or Iinc§.
In the event that the Grantee refuses or neglects 10 5o protect. alter. or relocate all or part
of the System. the City shall have the right to break tr;rough, remove. alter or relocate such
part ot the System. without any liability to the City, and the Grantee shall pay to the City

the costs incurred in connection with such breaking through, removal, alteration or

relocation.

16.2 Relocation of Right-of-Way. Wherever a public right-of-way or other public
property is being constructed, paved (whether or nofsuch paving is part of a more extensive
improvement project), resurfaced, relocated or otherwise altered or improved (including, but
nat limited to. the installation of sidcwaik, curb, gutter, drainage facilities, water mains, or
sewer mains. traffic signals or trees), Grantee shall, within ninety (90) days of written notice
trom the City Engineer, and at no cost (direct or indirect) to the City, remove or relocate
any Grantee facility located within such public right-of-way or public property or perform
such work as it deems necessary for the extension of new facilities. The relocation or
extension of new facilities shall be 10 a location approved by the City. Failprc to obtain the
City’s appraval of the location of facilities relocated under this section will be considered a
forfeiture under Section 31 of this Ordinance. Grantee shall be responsible for any damage
it causes to property, including damage to trees and other landscapmg, as a result of the

rclocanon or removal of facilities.

16.3 Time Limit - Liquidated Damages. Failure of Grantee to remove or relocate

the facility to a location approved by the City within ninety (90) days of the City’s written
notice shall entitle the City to recover liquidated damages from Grantee. The liquidated
damages for fajlure to remove or relocate a facility shall be $250.00 per diem.

If Grantee believes it will be unable to complete the reiocation within ninety (90)
days from receipt of natice from the City, Grantee shall explain the reasons for its inability
in detail and the City and Grantee shall attempt to agree on an alternate schedulc subject,
howcvcr to the City’s right to finally determine the schedule and liquidated damagcs as long
as its decision is not unreasonable. The provisions of this section shall be §uspcndcd in the

event of the occurrence of any act of God; fire; lock-out, strike or other labor dispute; riot
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or civil disturbance: act of public enemy; enactment. rule. order or act of government or
governmental instrumentality (whether federal, state or locai); or any other cause of a similar
or ditferent nature beyond the control of the Grantee which prevents the Grantee from

obtaining the materials. skilled labor. or any other instrumentalities necessary to perform the

requirement ot this section.

SECTION |7. BONDS.

(A) Grantee shall abtain and maimaiﬁ: at its sole cost and expense, and file
with the Division of Finance and Administration, a corporate surety bond with a surety
company authorized to do business in th'c State of Tennessee and found acceptable by the
City Attarney, in the amount of One Hundred Thousand Dollars {3100,000), both to
guarantee the timely construction and full activation of Grantee’s system, and to secure
Grantee's performance of its obligations and fajthful adherence to all requirements of this
franchise ordinance. On and after June 30, 2000, the City reserves the right to adjust the
bond requirement to secure Grantee's performance of its obligations and faithful adherence
o all of the requirements of this franchise ordinance, provided it is reasonable and
applicable to all telecommunication franchisees. Grantee shall provide this corporate surety
bond at the time of execution of a written acceprance of this franchise as required by Section
37 herein.

(B) The rights reserved to the City with respect to the bond are in addition
to all other rights of the City, whether reserved by this franchise ordinance or authorized by
law: and no action, proceeding or exercise or a right with respect to such bond shall affect
any other right the City may have.

(C) The bond shall contain the following endorsement; it is h"ercby understood
and agreed that this bond may not be cancelled By the surety nor an} i;ncmion not to renew

be exercised by the surety until sixty (60) days after receipt by the City, by rt;gistercd mail,

of written notice of such intent.

v-
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SECTION 8. INSURANCE REQUIREMENTS.

On or betore the effective date of the franchise. Grantee shall file with the City a
certificate of insurance and thereafter maintain in fu'll force and effect at all times for the
full term of the franchise. at the expense of Grantee. a comprehensive general liability
insurance policy. including u;ndcrground .pmpcrry damage coverage, naming the City as
u.ddilionul insured, written by a company auwthorjzed to do business in the State of
Tennessee, protecting the City against liability for loss or bodily injury and property damage
occasioned by the installation, removal, maintenan@e, or operation of the communications
system by Grantee in the following minimum amounts;

(1) One Million Dollars ($1',OO0,000.00) combined single limit,

bodily injury and for rea| property damage in any one
accurrence.

(2)  Five Million Dollars ($5,000,000.00) aggregate

Grantee shall also file with the City a centificate of insurance for a comprehensive
automobile liability insurance policy written by a tompany autherized to do business in the
State of Tennessee, for all owned, non-owned, hired apd leased vehicles cperated by
Grantee. with limits na less than One Million Dollars ($1,000,000.00) each accident, single
limit, bodily injury and property damage combined, or evidence of seif-insurance.

Grantee shall maintain throughout the term of the franchise, workers compensation
and employers liability, valid in the State, in the minimum amount of the statutory limit for
workers compensation.

All liability insurance required pursuant to this section shall be kept in full force and
etfect by Grantee during the existence of the franchise and unti] after the removal of all
poles. wires, cables, underground conduits, manholes and any other conductors and fixtures
installed by Grantee incident to the maintenance and cperation of the "communxgcations
system as defined in this ordinance. Ajj policies shall be endorsed to give the City thirty (30)
- days written notice of the intent t0 amend or cancel by either Grantee or the insuring

company.
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SECTION 19. INDEMNIFICATION.

Grantee shall indemnity, defend and save whole and harmless the City and all of its
nt’t’icers. agencies. and empioyees against and from :my and all claims. suits, judgments,
ictions. losses. costs and expcnses mcludma attorney’s fees and costs or expenses incidental
10 the investipation and defense of claims and lawsuits brought for, on behalf of, or on
account of any injuries or damages received or sustained by any person, firm or corporation
or (o any property. which may be occasioned by, or arising out of or from, the conduct of
Grantee in connection with this franchise ordin'iﬁcc, the construction, reconstruction,
expansion, removal. maintenance, operation, or repair of Grantee's system, the conduct of
Grantee's business in the City of Mc.mphis pursuant to this franchise ordinance, any
occurrence in connection with the franchise ordinance, any and all claims and lawsuits arising
from any breach or default on the part of Grantee in the performance of any term,
condition, provision, covenant or agreement to be performed by Grantee pursuant to this
franchise ordinance, any act or omission of Grantee, or any of its agents, contractors,
subcontractars, servants, employees or licensees, or any relationship between Grantee and
its end use customers and retailers whether caused by or attributable solely to Grantee and
others, or the City, and Grantee shall pay all judgments, with costs, counsel fees and
expenses, which may be obtained against the City related to any such claim. The City agrees
to g1vc Grantee prompt and reasonable notice of any claims or lawsuxts and Grantee shall.
have the right o investigate, compromise and defend same to the extent of its own interest.
’I‘hc above indemnification shall nat apply to any judgment of liability resulting from the
gross negligence or willful misconduct of the City. The terms and provisions contained in
this Section are intended to be for the benefit of the City and Grantee, and are not intended

to be for the benefit of any third party. The City shall have the right to participate o

conduct the defense of its interests in any procccdmg, and thersby assume risks and

liabilities for its own acts or omissions. ’ '
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SECTION 20. INITIAL COMPENSATION TO THE CITY.

\ (A)  Asunadditionatl Compensation for the franchise herein granted. Grantee shall
furnish during the said twenty (20) vear period, the City of Memphis, without charge
theretor. tor the use of the (_:ity. ot Memphis on official business only, by transfer to the City
four (4) optical fibers in Grantee’s main backbone loop (approximately S8 miles and as
shown in the attached Exhibit "A"), and in any cable in the public right of way where
Grantee is installing 12 or mare fihers. and shall furnish to the City of Memnphis connecting
»p'oints at up to 200 locations to the above four (4) o'g/n'cal fibers at locations selected by the
City of Memphis and within sixtv (60) days of when requested by the City of Memphis. If
additional connection peints are requested by the City, the City will reimburse Grantee,
reasonable expense for those connections. All the previously described connections shall be
restricted to splice points which are logcated at a maximum spacing of one-haif (1/2) mile.
The type of fibers provided for the City of Memphis shall be equal to the fibers used by
Grantee. Grantee shall be responsible for maintenance of the City's four (4) opticai fibers
up to the point where the City connects, and would assist with problem resolution in the four
(4) Optical Fioers.

(B) | That as a further consideration for the franchise herein granted, Grantee shall
at its own expense provide, fumish, and reserve, and continue to provide, furnish, and
reserve, in its overhead or underground system or systems, and in all replacement, additions
and extensions thereof, space, crossarms, pins and supports on all poles, and one duct in all
conduits. and necessary space in manholes, for the wires, fixtures, and other equipment of
the police and fire alarm telephone and telegraph systems of the City of Memphis, as
requested from time ta time by the City of Memphis.

[n order to ensure coordination of City facilities with Grantee's né:work, Grantee
agrees:

g3 . . ! .
(3)  To provide twenty-four (24) hour per day continuous monitoring of the
facilities that the City is using in conjunction with Grantee's network; and

. . . . . * .
(b)  To coordinate design and installation of other network specific requirements

the City may have. including maintenance, at Grantee's cost, plus ten percent
(10%).
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S ION 21 GENERAL COMPENSATION TO THE CITY.

211 General Compensation. The City finds that the public streets, alleys and

-

rights-ot-way 10 be used by Grantee in the operation of its system within the boundaries of
the City ure valuable. public properties. acquired and maintained by the Ciry at great
expense 10 its taxpayers. and that the grant to Grantee of the use of said public streets,
alleys and rights-of-way is a valuable property right, without which the Grantee wouid be
required to invest substantial capital in right-of-way costs and acquisitions; the Grantee
| 'agrccs to pay ta the City as general compensation during each year of this franchise
ordinance. an amount equal to five percent (5%) of Gross Revenues for each quarter of a
Compensation Year. Grantee shall for.ward by check or money order an amount equal to
the quarterly pavment by the fifteenth day of the second calendar month immediately
following the close of the calendar quarter for which the payment is calculated. Any
necessary prorations shall be made.

21.2. Recalculation at end of Compensation Year. At the end of each compensation

year. Grantee shall recaiculate the total general compensation actually due. [f additonal
amounts are due the City by Grantee, said amounts shail be paid by the fifteenth (15th) day
of the second month of the Compensation Year following the compensation year during
which such amounts were originally due. [f amounts are found to be due the Grantee by
the Ciry, said amounts shall be credited by the fifteenth (15th) day of the second month of
the Compensation Year following the Compensation Year during which such amounts were
onginally due. Any necessary prorations shall be made. The ccmpensation set forth in this
section shall be exclusive of and in addition 1q aj] special assessments and taxes of whatever
nature. including, but not limited 10, ad valorem taxes. In the event any quarterly payment
is made after noon on the date due, Grantee shaj] pay a late payment penalty of the greater
of: (i) $100 or (ii) simple interest at ten percent (10%) annual percentage rate of the total
amount past due. )

Payment of money under this section shall not in any way limit or inhibit any of the
’

priviieges or rights of the City, whether under this franchise ordinance oé'othcrwisc.

M AJW2T1255 V2
<17 -



Gruntee shall file annually with the Director of Finance and Administration no later
than ninety (90) days-after the end of the Grantee’s fiscal year. an audited statement of
revenues (for that year) attributable to the opcratior;s of the Grantee's system. within the
City pursuant to this franchise ordinance. This Statement shall present a detailed breakdown
of Gross Revenues and uncollecublc accounts for the year. This statement shall be audited
by an Independent Certified Public dccountant whose report shall accompany the statement.

Any transaction which have the affect of circumventing payment of required franchise
fees and/or evasion of payment of franchise fees by on-collection or non-reporting of Gross
Revenues, bartcﬁng, Or any other means which evade the actual collection of revenues for
vusiness pursued by Grantee are prohit;ited.

‘ SECTION 22. ACCOUNTS, RECORDS AND REPORTS.

22.1 Grantee shall keep the City tully informed as to all matters in connection with
or atfecting the construction, reconstruction, removal, maintenance, operation and repair of
Grantee’s system, Grantee's accounting methads and procedures in connection therewith,
and the recording and reporting by Grantee of all revenues and uncollectibles.

22.2 Grantee shaII keep complete and accurate books of account and records of its
business and operaiions pursuant to this franchise ordinance in accordance with generally
accepted accounting principles, subject to approval by the City, If required by the City or
the FCC, Grantee shall use the System of accounts and the forms of books, accounts,
records, and memoranda prescribed by the FCC in 47 CFR Part 32 or its successor and as
may be further described herein, The City may require the keeping of additional records
or accounts which are reasonably necessary for purposes of identifying, accounting for, and
reporting gross revenues and uncollectibles for purposes of Section 21 hereof. Grantee shall
keep lts books of account and records in such a way that breakdowns ‘of revenues are

available by type of service within the City.

cazcgoncs identified in Section 2. 12, Grantee agrees that on the same date that payment is
madc as provided in Section 21, it will file with the Director of Finance and Administration

4 sworn copy of a report in a form acceptable to the City, in sufficient detail to itemize
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revenues from euch of the categories identitied in Section 2,12 [t is agreed that the report
will not require such detail that will divulge proprietary information. The City may, if it sees
fit. have the books and records (including those ;::ooks and records that may divulge
proprietary information) 6f Grantee examined by a representative of said City to ascertain
the correctness of the reports agreed to be filed herein.

22.3 Grantee shall report to the City such other information relating 10 Grantee as
the City may consider useful and shall comply with the City's determination of forms for
reports. the time for reports. the frequency with which any reports are to be made, and if
reports are to be made under oath.

224  Grantee shall provide tﬁe City with access at reasonable times and for
reasonable purposes, to examine, audit, review and/or obtain copies of the papers, boaks,
accounts, documents, maps, plans and other records of Grantee pertaining to this franchjs.c
ordinance. Grantee shall fully cooperate in making available its records and otherwise
assisting in these activities.

22.5 The City may, at any time, make inquiries pertaining to Grantee’s operation of
its System within City. Grantee shall respond ta such inquiries on a timely basis.

22.6 The ‘City agrees not to utilize any of the information that it receives by
operation of this section for any reason other than to confirm compliance with the terms of
this franchise and further agrees that it shall not disclose any information to any third party
unless it is required by law to do so.

22.7 Grantee shall provide the City with notices of all petitions, applications,
communications and reports submitted by Grantee to the FCC, Securities and Exchange
Comrpission and the Tennessee Public Service Commission or their successor agencies,
relating 10 any matters affecting the use of public streets, alleys and pubtlic rights of way
and/or the telecommunications operations authorized pursuant to this franchise ordinance.

Upon written request from the City, Grantee-shall provide the City with copies of all such

documentation.

SECTION 23. TERM OF FRANCHISE.

-—
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23.1 Term. Upon execution of a franchise agreement between the City and Grantee,

« tranchise shall be in full force and etfect for a term und period of twenty (20) years,

-

u:ndmﬁ on the anniversary date of the tranchise

23.2 Adjustment of Compensation. Commencing July 1. 2000 and on every fifth
(3th) anniversary date thereafter. the City hereby reserves the right to establish in good faith,
the amount. nature and terms of compensation (other than Initial Compensation) to be paid
by Grantee for use of the public rights-of-way during the remaining term of this franchise.
Any adjustment to compensation shall become ‘Effective on the first day of the next
succeeding calendar quarter. The terms of any such compensation shall be reflected in a
master amending ordinance affecting all.then existing telecommunication franchises or in an
ordinance amending this t'ranchis;. Any adjustment 1o compensation shall be
non-discriminatory as to other telecommunication franchises and reasonable. No such
amendment may take effect except by duly enacted ordinance of the City.

23.3 Dispute Resolution. If Grantee shall in good faith maintain that the amount,
terms or nature of any adjustment 1o compensation approved by the City Council pursuant

10 Section 23.2 is excessive Or unreasonable, given the value of the privileges ranted under
p g

this Ordinance and Grantee's franchise, Grantee shall, within ten (10) days of such

dctcrmmauon file with the Chairman of the City Council a statement identifying the reasons
why the adjusted compensation is excessive or unreasonable. In the event that the City
Council does not reconsider and change its adjustment to tompensation within thirty (30)
days of such adjustment, Grantee shal] have the right to make a demand for arbitration in
writing to the Ciry Attorney within thirty (30) days after such anniversary date. In such
event, the City and Grantee shall each appoint an arbitrater and a third arbitrator shall be
appomtcd by the arbitrators so appointed. Each arbitrator shall have at Jeast five (5) years
of experience in the field of rights-of-way procurement. Pursuant to the then current rules
of the American Arbitration Assaciation, or any successor organization, an arbitration shall
be held as expeditiously as possible and the questicn to be answerad by the arbnrators shall

be: .= IR
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~

“ls the Adjusted Compensation adjusted by the City excessive or unreasonable,

taking into account the value of the privileges granted ta Grantee. both

present and tuture. and the charges required by municipalities in comparable

urban areas for similar rights-of-way? -

Unless the majority of the arbitrators shall decide the foregoing question in the
atfirmative. Grantee shall be bound 1o pay the Adjusted Compensation requested by the
City. retroactive to the applicable anniversary date. [f a majority of the arbitrators shall
decide the foregoing question in the affirmative, then the City shall withdraw the proposed -
adjustment to compensation. and Grantee shal] conynue paying the compensation previously
in ettect,

SECTION 24. EXTENSION OF TERM.

If, on the expiration date, Grantee shall not be in default under the franchise, and
if neither party has notified the other of its intent to terminate the franchise on or before
the expiration date, then the terms of this franchise shall be deemed extended on an interim
basis until terminated, renewed or renegotiated. Said interim extension pericd shall not
extend beyond a date sixty (60) days after the expiration date, after which date the franchise
shall be considered terminated and all rights of the Grantee to use the public rights-of-way
1o provide 1’clccorx3munications services shall cease,

SECTION 25. RENEWAL.

At any time during the last year of the franchise, Grantee may request the City to
enter into negotiations toward renewing or extending this franchise. The exercise by
Grantee of this option shail not bind the City as to acceptance of any particular terms or
renewal of the rights granted by the franchise. Any proposed renewal, extension or
modification of the franchise is subject ta the Couneil’s approval, modifications or rejection

in its sole discretion.

Upon expiration of the twentieth (20) year of the franchise, the City shall have the

right, at its election, to:

. a. Renew or extend the franchise for ap additional period, as agreed by the City
and Grantee; .
b. Invite additional franchise applications or proposals; or '
. c Allow the Franchise tg terminate without further action.
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[t is a condition 10 the grant of this Franchise that the City shall have the right w0

exercise these options.

SECTION 26. ASSIGNMENT OR LEASE OF FRANCHISE.

Neither the franchise. the assets held by Grantee under this franchise ordinance, nor
any rights or privileges of Gmmcc under [hlS franchise ordinance. Grantee's system capacity,
or allowance of access 10 Grantee's system, either separately or collectively, shall be sold,
resold. assigned. transferred or conveyed by Grantee to any other person, firm, corporation,
affiliate or entity, without the pricr written consertf of the City by ordinance of the Council.
No such sale. assignment. transter or conveyance by Grantee shall be approved by the
Council for one year after the cxecx]zion of a franchise agreement, unless such sale,
assignment. transfer or conveyance is to another City franchisee or licensee, and the Council
determines such sale, assignment, transfer or conveyance is in the best interest of the City
and its citizens. Should the Grantee sell, assign, transfer, convey or otherwise dispose of any
of its rights or its interests under this franchise ordinance, or attempt to do so, in violation
of this requirement 10 obtain prior consent, the City may revoke this franchise for default,
in which event all rights and interest of the Grantee shall cease and no purported sale,
assignment, transfer or conveyance shall be effective,

Plant and facilities owned by Grantee located within public property shall never be
leased or subleased to a provider or reseller of similar services for the purpose of serving
the reseller's own customers ("Reseller"), except for the purpose of directly serving Grantee’s
‘cnd-uscr customers (including but not limited to hotels, motels, hospitals and buildings with
shared tenant services) uniess such Reseller has obtained a license or franchise from the City
to be a Reseller of telecommunication services and remains in good standing as a licensee

or franchisee; provndcd however, but not limited to, access services from interexchange or

Iong distance carriers is not prohibited.

SECTION 27. VIOLATIONS AND CURE PROVISIONS. !

If the City has reason 10 beljave that Grantee is in violation of this Ordmancc the

City shall notify Grantee in writing of the violation, setting forth the naturé-of such violation,

Within ten (10) days of receipt of such notice, Grantee shall respond in writing to provide
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explunation or documentation o Support that the violation did not oceur. Grantee shal pe
llowed thirty (30) days 10 cure violations after written notice is received from the City,
unless prevented from doing so for reasans beyond'control of Granee.

Upon evidence being received by the City that any violation of this franchise
ordinance. any City Charter [;rovisions or'any ordinances lawtully regulating Grantee in the
construction and operation of this system is occurring, or has occurred, the City shall cause
an investigation 10 be made. If the City finds that such a viclation exists or has occurred,
the Grantee shall take appropriate steps 1o comply"»;'ith the terms of this franchise ordinance
and any lawtul regulation. Should Grantee fail tg comply, after the above-stated notice and
oppartunity to cure, then the City r;iay take any action authorized by law, including

revocation or repeal of the t'ranchisc‘or a suit in court to compel compliance. If, in any such

proceeding, default is finally established, Grantee sha)] be required tg pay to the City the

costs (including attorney fees); provided, however, the preceding sentence shall be

inapplicable unless its provisions may be lawfully enforced against other telecommunication

tranchisees of the City.

SECTION 28. REVOCATION AND TERMINATION.
T ARD TERMINATION

28.1 In addition to aj other rights and powers retained by the City under this

franchise ordinance or otherwise, the City Teserves the right to revoke and terminate any
franchise issued by authority of this Ordinance, and a) rights and privileges of Grantee
hereunder shall cease in the event of substantjal breach, subject 10 reasonable notice and
Opportunity 1o cure. of its terms and conditions. A substantia breach of Grantee shal]

include. but shall not be limited to, the following:

B (1) Grantee's violation of any materia] Provision of the franchise ordinance

Or any material rule, order or regulation of the City made pursuant 1o
this franchise ordinance;

(2)  Grantee’s fajlure to properly compensate the City as required in this franchise
ordinance;

(3)  Grantee’s attempt to evade any materja pravision of the franchise ordinance

Qr 1o practice any fraud or decei; upon the City or upon Grantee's end-user
Customers or imcrcxchange carriers:
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{4)  Grantee's tailure w he capable of providing actual services to its initial
end-user Customers within twelve (12) months from the date of this franchise,
unless otherwise authorized by the Council:

{5)  Grantee’s failure 10 complete its construction and provide service as described
in Section 6 of this franchise ordinance:

(6) For failure to file and maintain the bond, security or insurance required under
this urdinance:

(7)  Grantee’s attempt to sell, transfer, convey or assign any of the rights and
privileges granted pursuant to this franchise ordinance within one year after
the passage of this ordinance:

(8)  Grantee's attempt 10 sell, transfer;"convey or assign any of the rights and
privileges granted pursuant to this franchise ordinance without Council
approval;

(9)  Grantee’s failure to reSpénd to or comply with reports, audits, statements and
other information lawtully requested by the City;

(10) Grantee's failure to operate its system for six months after it has been
constructed; or

(11) Grantee’s material misrepresentation of fact in its application or negotiations
during the franchise process; or the conviction of any director, officer,
employee or agent of Grantee for the offense of bribery or fraud connected
with or resulting from the award of the franchise to Grantee.

28.2. The foregoing shall not constitute a substantial breach if the violation oeccurs
without the fault of Grantee or occurs as a result of circumstances beyond its control.
Grantee shall not be excused by mere economic hardship, nor misfeasance or malfeasance
of its directors, officers or employees. Revocation or termination shal! only take place fér
material cause.

28.3 Upon expiration of the term of franchise or upon any other termination therefor
as provided herein, or by application for approval of transfer of the entire franchise or a
majority interest thereof, the City at its election and upon the payment to the Grantee of
a price equal to the fair market vajue of the System shall have the right to purchase and
take over the system or interests thereof, In the event of dispute between City and Grantee
of what is fair market value, the dispute shall be submitted to arbitratiqn pursuant to
provisions of Tennessee Code annotated 23-501, et seq. If City has exercised its option to
purchase at fair market value, it shall have the right to assume opcréti-on of the system even

i

though the final award has not been made by the arbitrators or as approved by the court,
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This nght ot first retusal for purchase shall also include the right 1o purchase for the price
offered o the Grantee. [n the event that there is a comemplﬁtc.d sale of the system or
majority interest thereof. or upon the termination a; provided herein, or by law, the City
must exercise its option within t.hirty (30) Days. In the event the Grantee has petitioned the
Citv for renewal and renegotiation of its t'r;'lnchise as provided herein the City must exercise
its option to purchase the system within thirty (30) days of the requested renewal or
renegotiation or at least six (6) months prior 1o the end of the franchise, whichever is later.
Nothing shall prohibit the Grantee in the event ofthe election of the City to purchase the
system from requesting the court to set a reasonable bond of the City to secure the purchase
price. The Grantee shall execute such warranty deeds and other instruments as may be

necessary.

SECTION 29. SERVICE STANDARDS.

Grantee shall maintain and operate its communications systemn and business in an
efficient manner and shall provide adequate, efficient and reasanable service to its custormers
in the City. Once it commences operation, Grantee's System shall provide continuous and
uninterrupted service throughout the term of the Franchise, unless prevented from doing so
by circumstances béyond the control of Grantee.

Grantee shall comply with ail applicable federal, state and local laws, rules and
regulations, including the Tennessee Public Service Commission.

Grantee shall not practice unjust discrimination regarding rates and services between

individual customers or classes of customers.

SECTION 30 PREFERENTIAL _OR_ DISCRIMINATORY PRACTICES

PRORIBITED.

Grantee shall not make or grant any unreasonable preference or advantage to any
person, nor subject any person to any unreasonable prejudice or disadvantage in its exercise
of the rights and privileges granted by its franchise; provided, however, that nothing in its
franchise shall be deemed to prohibit the establishment of a graduated scale of charges and

.

classified rate schedules, consistent with applicable law, to which any customer coming within

such classification would be entitled.
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SECTION 31. CONFLICT WITH OTHER 1AWS.

Where a provision of this ordinance or Grantee's franchise is in conflict with any state
ur federal statute or a rule of the Tennessee Publi.c Service Commission or FCC, so that
Grantee cannot reasonably comply with hoth the provisions of this ordinance or franchise
and the statute or rule of the Tennessee Public Service Commission or FCC, then Grantee
may, after giving the City written notice of its intent 1o do so and a statement of the legal
grounds for its position. comply with such rule instead of the conflicting provision of this '
ordinance or the franchise until such time as the Clty obtains a contrary ruling or other relief
trom an appropriate regulatory agency or court of competent jurisdiction; but Grantee shall
comply with all remaining provisions of this ordinance or franchise. Notice of intention not
t0 comply given pursuant to this section shall not relieve Grantee--upon determination that
the noncompliance was unlawful or otherwise improper--from the obligation to pay more
damages, redo work at Grantee's €xpense, or otherwise take such Steps as may be necessary
ta restore the City to the position it wouid have been in if Grantee had remained in

compliance with this ordinance and its franchise.

SECTION 32. COMPLIANCE WITH APPLICABLE LAWS AND ORDINANCES.

Grantee shall, at all times during the term of its franchise, be subject to the provisions
of the present Charter of the City, the present ordinances, resolutions, rules, regulations and
laws of the City and the State of Tennessee, and 1o the provisions of any further charter,

ordinance, resalution, rule, regulation or law of the City or of the State of Tennessee, so far

as they may be applicable.

SECTION 33. TENNESSEE [AW GOVERNS.
~Enltaoblk LAW GOVERNS
In any controversy or dispute under thjs ordinance, the law of the State of Tennessee

shall apply to the extent such law has not been superseded or preempted.

SECTION 34. CITY TAKING PART IN LITIGATION.

The City shall have the right to take part, by intervention or otherwise at jts option,

in any suit, action, or proceeding instituted by or against Grantee in which any judgment,
A

decree, or order can be rendered affecting the rights, powers or duties of Grantee to do or

not to do anything which, by its franchise or this ordinance, it is obligated or may be
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required 10 do or not w do or atfecting, such us by fareclosure or lien. Grantee's title 1o any
facilitv. Grantee shall not object to the City's exercise of such right.

SECTION 35. QFFICE LOCATION.

The Grantee shall mainain an office in the City. Grantee shall always keep and
maintain city specific books: records. contracts, accounts, documents, and papers for its
operation within the City.  All maps, plats, recards and inventories and bocks of the
Grantee, insofér as they show values and location of existing property shall be preserved for
use. if necessary, in connection with any future vathation of the property of the Grantee.

SECTION 36. SEVERABILITY.

If any section, subsection, sentence, clause, phrase, term, provision, condition,
covenant or portion of this franchise ordinance is for any reason held invalid or
unenforceable by any court of competent jurisdiction, the remainder of this franchise
ordinance shall not be affected thereby, but shall be deemed as a separate, distinct and
independent provision, and such holding shall nat affect the validity of the remaining

portions hereof. and each remaining section, subsection, sentence, clause, phrase, term,

provision. condition, covenant and portion of this franchise ordinance shall be valid and

enforceable to the fullest extent permitted by law.

SECTION 37. FRANCHISE ACCEPTANCE

Grantee, within thirty (30) days after the passage of this Ordinance on third and final
reading by the Council of the City of Memphis, shall file with the City of Memphis a written
acceptance of this Ordinance, said acceptance to be signed and acknowledged by the
president or vice president or other duly authorized officer of person of said Company and

attested by the corporate secretary. Said acceptance shall be substantiaily in the following

form:

TO THE MAYOR AND COUNCIL OF THE CITY OF MEMPHIS;

Grantee, a corporation organized and existing under and by virtue of the laws of the

State of Tennessee, does hereby accept that certain Ordinance, passed this' day of
, 1995, entitled, "An ordinance autherizing the issuance’ of a franchise to

Time Wamer AxS of Tennessee, L.P., Time Warner ot the Mid-South and Time Warner
Entertainment Company, L.P. for use of the streets, alleys, thoroughfares, right of way of the
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Citv of Memphis lor installation and use of facilities for the operation of fiber optic and
other communications services und establishing requirements. lerms. conditions and
limitations for such franchise. :

TIME WARNER AxS OF TENNESSEE, L.P.

BY:
TITLE:

TIME WARNER OF THE MID-SOUTH

BY: 7
TITLE:

TIME WARNER ENTERTAINMENT
COMPANY, L.P.

BY:
TITLE:

In the event such acceptance is not filed within said time, this Ordinance and the

rights and privileges herein granted shall be null and void.

SECTION 38. ENACTMENT CLAUSE.

38.1 Be it further ordained, that this ordinance shall take effect from and after the
date it shall have been passed by the council, signed by the chairman of the council, certified

and delivered to the office of the mayor in writing by the comptroller, and become effective

as othenwise provided by law.

MARY ROSE McCORMICK
Chairman of Council

pe

Attest:
Danny N. WrayQCox;n&
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FARRIS MATTHEWS = Faxi901-259-7150

_Mar 7700 10:49  P.0O2

Draft: September 10, 1992 (el <577

~ AN AGREEMENT GRANTING A FRANCHISE TO MEMPHIS CATYV, ITS

SUCCESSORS AND ASSIGNS, TO OWN, OPERATE AND MAINTAIN A

CABLE TELEVISION SYSTEM IN THE CITY OF MEMPHIS,

TENNESSEE: SETTING FORTH CONDITIONS ACCOMPANYING THE

GRANT OF THE FRANCHISE; AND PROVIDING FOR REGULATIONS

AND USE OF THE SAID SYSTEM BY SAID CITY AS FOLLOWS.

SECTION 1. Shont Title,

This Agreement shall be known and may be cited as the "Memphis CATV Cable
Television Franchise Agreement”.

SECTION 2. Definitions,

For the purpose of this Agreement, the following terms, phrases, words and their
derivations shall have the meaning given herein. When not inconsistent with the context, words
used in the present tense include the future and words in the singular number include words in

~ the plural number. Words denoting a particular gender include both genders.

A. "ADDITIONAL SERVICE" shall mean a subscriber service provided by the

Grantee in addition to Basic Service.

B. "AFFILIATE" means any entity which owns or controls, or is owned or

controlled by, or is under the ownership with Grantee.

C. "ANNUAL GROSS REVENUES" shall mean all revenues received by the

Grantee, its Affiliates or Subsidiaries derived from, or in any wa); related to, the
operation of Franchise granted hereunder, from all sources whatever. Annual
gross revenues shall not include: (i) the revenue of the Grantee or any other
person which is received direcdy from the sale of any merchandise through any
~_ Scrvice disuibuted over Grantes's broadband telecommunications network (except
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that any compensation received by Grantee for the lease or use of channel
capacity, the carriage of programming, or any other services rendered by Grantee
shall be regarded as annual gross revenues); (ii) taxes imposed by law on
Subscribers which the Grantee is obligated to collect, or Franchise fees paid by
any person (including, without limitation, Subscribers or Grantee) in connection
with the receipt by Grantee of revenues from the operation of the Grantee's
broadband telecommunications netwﬁrk (iit) amounts collected by the Grantee
from Subscribers on behalf of Leased or Access Channe! programmers, other than
Affiliates, to the extent that said amounts are passed by the Grantee to said
programmers; (iv) any investment income eared by the Grantee on cash or
marketable securities; and (v) bad debt write offs. Annual Gross Revenues shall
include all revenues received by Grantee in payment for the use of advertising
time on the broadband telecommunications network, except for commissions paid
to or deducted by a third party who is neither an Affiliate or subsidiary of
Grantee.

D. "BASIC SERVICE" shall mean the lowest priced service tier which includes the
retransmission of local television broadcast signals.

E. "BROADBAND TELECOMMUNICATIONS NETWORK OR NETWORK"
shall mean any network of cables and/or other equipment used for the purpose of
transmission of television, radio and/or other signals, either analog, digital, or

optical including community television systems, for sale or use by the inhabitants

of the City.
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F. "CABLE SYSTEM OR COMMUNITY TELEVISION SYSTEM" shall mean
a facility, consisting of a set of closed transmission paths and associated signal
generation, reception, and control equipment that is designed to provide cable
service which includes video programming and which is provided to multiple
subscribers within a community, but such term does not include (A) a facility that
serves only to retransmit the television signals of one or more television broadcast
stations; (B) a facility that serves only subscribers in one or more multiple unit
dwellings under common ownership, control, or management, unless such facility
or facilities uses any public’ right-of-way; (C) a facility of a common carrier
which is subject, in whole or in part, to the provisions of title II of the Cable
Television Act of 1984, except that such facility shall be considered a cable
system to the extent such facility is used in the transmission of video
programming directly to subscribers; or (D) any facilities of any electric utility
used solely for operating its electric utility systems.

G. "CITY" shall mean the City of Memphis or the area within the territorial
corporate limits of the City including future territorial Limits,

H, "COMMENCE QPERATION" shall mean that time and date when sufficient
disuﬁbﬁﬁom facilities have been installed so as to permit the offering of service
to at least rtwenty-five percent (25%) of the dweiling units located in the
designated franchise area(s) approved by the City for construction by the Grantee.

I. "COUNCIL" shall mean the City Council of the City of Memphis and any legally

appointed or elected successor or agency.
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I. "DATA GRADE" shall mean coded transmission primarily digital in nature.
K. "DESIGNATED FRANCHISE AREA" shall mean the geographic area within

the territorial corporate limits of the City as now or as may be established in the

future.

L. "GRANTEE" shall mean, "Memphis CATV, A Division of Time Warner Cable,
A Division of Time Warner Entertainment Company, L.P., and any lawfyl
successor, or Assignee thereof.

M. "HEAD END" shall mean the land, electronic processing equipment, antennas,
tower, building; and other appurtenances normally associated with and located at
the starting point of a broadband telecommunications network.

N. "MAY" is permissive, .

0. "OFFICE" the use of the title of any officer, employee or office shall mean such

officer, employee or office of the City of Memphis unless otherwise specifically

designated.
p. *SALE" shall include any sale, exchange, or barter.
Q. "SHALL" and "MUST" each is mandatory.
R. "STATE" shai} mean the State of Tennessee.
S. "STREET" shall include all streets, highways, avenues, lanes, alleys, courts,

places, squares, curbs, sidewalks or other public ways in the City which have
been or may hereafter be dedicated and open to public use, or such other public

property so designated in any law of this State.
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T. "SUBSCRIBER" shall mean any person, firm, company, corporation or
association lawfully receiving basic and/or additional service from the Grantee.

U. "SUBSTANTIALLY COMPLETED" shall mean that time and date when
sufficient distribution facilities have been installed so as 1o permit the offering of
service to at least ninety percent (90%) of the dwelling units located in the
designated franchise area(s) approved by the City for construction by the Grantee.

V. *VIDEO GRADE" shall mean transmission primarily analog in natre inciuding
the picture phase of a television broadcast.

SECTION 3. Grant of Authority,

A. The subscriber cable T.V. franchise granted hereunder by the City shall not be exclusive
and the City reserves the right to grant a similar subscriber cable T.V. franchise at any
time, provided that if said other franchise(s), contain(s) provisions imposing lesser
obligations on the grantee(s) thereof than are imposed on Grantee hereunder, then the ’
City shall grant a modification of this Franchise providing for equivalent franchise terms
in accordance with the provisions of Chapter 59, Sections 7-59-201 through 7-59-208 of
the State of Tennessee’s law concerning overlapping franchises.

B. The Grantee's ;Application for a franchise grant hereunder shall be filed with the Chief
Administrative Officer, or his designee in accordance with the filing instructons
promulgated by the City and shall contain the following written {nformation and
provisions:

1. Proposal Bond angd Filing Fee — Each application shall be accompanied

by a Twenty-five Thousand Dollars ($25,000) Proposal Bond and payment
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of non-refundable filing fee to the City of One Hundred Dollars ($100)
which sum shall be due and payable concurrently with the submittal of the
application.

2. Name and Address of Applicant -- The name and business address of the
applicant, date of application and signature of applicant or appropriate
corporate officer(s).

3. Description of Proposed Qperation — A general description of the
applicant’s proposed operation including, but not limited to, designated
franchise area(s) applied for; business hours; operating staff; maintenance
procedures beyond those required in the ordinance; management and
marketing staff complement and procedures; and, if available, the rules of
operation for public access.

4, Signal Carriage — A statement, for informational purposes only, of the [
television and radio services to be provided, including signals to be
received via microwave, satellite, off-the-air and locally originated.

5. ecial Services —~ A statement setting forth a description of the

- automated services proposed as well as a description of the production
facilities to be made available by the Grantee for the public, municipal,
and educational channels required to be made available by the provisions
of this franchise or the Federal Communications Commission.

6. Programming Assistance -- A statement describing any assistance in terms

of personnel, equipment or additional channel capacity to be designated
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for the programming assistance for the public, educational and govermment
access channels.

7. Schedule of Charges - A statement of the applicant’s proposed Schedule
of Charges.

8. Applicant Qrganization - A staternent detailing and setting forth the name
and addresses of all persons having a Proprietary or equitable interest in
the franchise and in the evcm. the applicant is a corporation, the names
and addresses of the officers, directors and shareholders of said
corporation together with the number of shares held by each shareholder,
both nominal and beneficial owning ten percent (10%) or more of the
outstanding shares of the corporation’s outstanding stock.

9. Intra-Company Relationships — A statement describing all intra-company
relationships of the applicant, including parent, subsidiary or affiliated
companies.

10. A m nderstandin -~ A statement setting forth ail
agreements and understandings whether written or oral existing between
tilc applicant and any other person, firm, group or corporation with
respect 10 any franchise awarded hereunder.

11.  Fipancial Statements -- All applicants shall furnish audited financial
statements for its two (2) latest fiscal years unless applicant has not been
in existence for at least two (2) years, then applicant shall furnish audited

financial statements for such lesser periods of time covering the period
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that the applicant has been in existence. If the applicant is a partnership,
audited financial statements shall include copies of the "U.S. Parership
Return of Income” (IRS Form 1965) for its latest two (2) fiscal years or
such lesser period of time that said partnership has been in existence.
Financial Projection -- A ten (10) year operations pro forma financial
statement which shall include estimated initial and continuing plant
investment, annual profit and loss statements detailing income and
cxpensés, annual balance sheets and annual levels of subscriber
penetration. Such projections shall also specify the estimated average
profit or loss anticipated by the applicant for the first ten (10) year
operations period, and shall specify the computations used to provide such
estimate. Costs anticipated for voluntary services or contributions shall,
if presented, be incorporated in the pro forma financial statements as
required in the Ordinance, but shall be separately identified.

Financial Support -~ An applicant for a new franchise shall supply suitable
written evidence from a recognized financing institution addressed both to
the applit?.ant and to the City, advising that the applicant’s planned
operation has been analyzed by the institution and the financing institution
is prepared to make the required funds available to applicant if it is
awarded a franchise. If the planned operation is to be internally financed,
a corporate board resolution or statement from a qualified officer of the

applicant shall be supplied authorizing the obtainment and expenditure of
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such funds as are required to construct, install and operate the broadband
Telecommunications Network contemplated hereunder.

14.  Technical Description -~ A technical description of the type of network
proposed by the applicant including, but not limited to, network
configuration (e.g. hub), network capacity, and two-way capability,
studio, studio equipment, planned hours of operation and hours of
availability, if any, that said studio, studio equipment and network
personnel will be made available to educational institutions and other
similar agencies.

15.  Engineering Statement -- A statement from the applicant’s senior technical
staff member or consultant advising that he has reviewed the Network
Description, the Network Technical Objectives, Performance
Measurements, Channels to be Provided, Service Standards, Construction
Standards and Conditions of Street Occupancy as set forth in this
Ordinance, and that the applicant’s planned network and operations thereof
will meet al} the requiremcntsvset forth herein. |

16, xisting F i -- A statement of existihg franchises held by the
applicant indicating when the franchises were issued and when the systems
were constructed in each respective governmential unit together with the
name, address and phone number of a responsible governmental official
knowledgeable of the applicant. The statement shall include an

explanation and disposition of any lawsuits with respect to operation of 2
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CATY network in which the applicant or any of its officers or directors
or stockholders of ten percent (10%) or more of its voting stock have been
involved.

17. Convictions - A statement as to whether the applicant or any of its
officers or directors or holders of ten percent (10%) or more of its voting
stock has in the past ten (10) years been convicted of a felony which, in
any way, relates to such applicant’s ability or competency to perform its
obligations under this Ordinance,

18.  Qperating Experience -- A statement detailing the prior CATV experience
of the applicant including that of the applicant’s officers, management and
staff to be associated with the proposed operation.

19.  Franchise Renewa] Information — If an application is for renewal of a
franchise, the Proposal must include, in addition to the applicable
information required in subsections one (1) through eighteen (18) above:
a. A summary of the technical and financial history of the network

~ since the granting of the original franchise.
b. A sutement and timetable that outlines all proposed changes,
expansion or improvements in the network as fo services, or
technical specifications during the forthcoming five (5) year

period.

10
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c. For informational purposes only, a summary of the programming
history of the network since the franchise was granted and a
statement of any proposed changes.

Additional Requirements -- The initial application for a franchise shall

respond specifically, and in sequence, to subsections (1) through (19) of
this section and shall be bound separately from any additional information
offered by the applicant. Fifteen (15) copies of the application shall be
supplied to the City. Supplementary, additional or other information that
the applicant deems reasonable for consideration may be submitted at the
same time as its applications in the same number of copies. The City
may, at its discretion, consider such additional information as part of the

application.

Supplementation to Applications ~ The City reserves the right to require
such supplementary, additional or other information that the City deems
reasonably necessary for its determinations. -Sucil modifications,
deleﬁdns; additions or amendments to applications shall be considered
only if specifically requested by the City.

Police Powers -~ This Franchise by the City of Memphis is in the exercise
of its Police Powers. There is hereby granted by the City to the Grantee
the non-exclusive right and privilege to construct, erect, operate and

maintain in, upon, along, across, above, over and under the streets,

11
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alleys, public ways and public places now, or hereafter, laid out or
dedicated, and all extensions or additions of any of same in the City,
poles, wires, cables, underground conduits, manholes and other television
conductors and fixtures of any sort necessary or incident to the
maintenance and operation in the City of a broadband telecommunications
network.

SECTION 4. wmmmmmmw%

A. Consistent with the requirements of the FCC, any amendments of the FCC Rules
and Regulations required to be incorporated into a franchise agreerﬁcnt shall be
so. incorporated within 90 days.

B. The Grantee shall at all times comply with all applicable laws-and regulations of
the state and federal governments or any administrative agency thereof, and if in
its opinion any state or federal law or regulation shall require the Grantee to
perform any service or shall prohibit the Grantee from performing any service
which conflicts with the terms of this franchise, the Grantee shall notify the City
of Memphis of such conflict for the purpose of s’eel&ng any necessary
amendments to this franchise agreement. If the City so determines that the
franchise is in violation of such state or federal law or regulation, the City shall
so notify the Grantee and shall have the right to adopt amendments modifying the
effected provisions herein so as to comply with said state or federal law or

regulation.

12

03/07/00 TUE 11:38 [TX/RX NO 9141} ()13“




FARRIS MATTHEWS Fax:901-259-7150 Mar 7 00 10:52  P.14

C.
N’
SECTION 5.
A.
Na—
B.
N

GaEalacs)

Grantee shall at all times during the life of this franchise be subject to all lawful
exercise of the police power by the City and shall comply with any and all
Ordinances which the City has adopted or shall adopt applying to the public
generally. Further, Grantee shall comply with the provisions of City Code §2-
331 to make a good faith effort to employ at least 60% Memphis residents and
32.6% Minorities in the construction of the cable system.

Liability-Indemni ion- n
It shall be expressly understood and agreed by and between the City and the
Grantee that the Grantee shall save the City harmless from all loss sustained by
the City on account of any suit, judgment, execution, claim or demand
whatsoever arising out of but not limited to copyright infringements and all other
damages arising out of the installation, operation or maintenance of the broadband
telecommunications network authorized herein whether or not any act or omission
complained of is authorized, allowed or prohibited by this Agreement. In the case
suit shall be filed against the City, either individually or jointly with the Grantee
to recover for any claims or damages, the Grantee upon noticeﬂ to it -by the City,
shall defend the City against the action and m the event of a final judgment being
obtained against the City, either individually or jointly with the Grantee, solely
by the reason of the acts of the Grantee, the Grantee will pay said judgment and
all costs and hold the City harmless therefrom.
The City shall notify the Grantee's representative in the City within fifteen (15)
days after the presentation of any claim or demand to the City, either by suit or
otherwise, made against the City on account of any negligence or contract as
aforesaid on the part of the Grantee,

13
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C. The Gr;mee shall furnish a Certificate of Insurance showing the City named as
additional insured and shall carry and pay the cost of the following liability
insurance in support of its undertaking to hold the City harmless from loss
sustained on account of the negligence of the Grantee in at least the amounts
indicated below for injury to or death of persons and injuries to or destruction of
property:

1. $500,000 for personal injury to any person.

2. $1,000,000 for personal injury in any one accident.

3. $1,000,000 for property damage in any one accident.

4. $2,000,000 for umbrella coverage.

s. In the event that the Council of the City of Memphis determines that it is
necessary for the protection of citizens of the City, they may demand that
the amounts of insurance set out above be increased, provided that such
increase is reasonable.

6. The Grantee shall also comply with all provisions of the Workmen’s
Compensation Law of Tennessee and copies of the above insurance
policies shall be filed with the Chief Administrative Officer or his
designee.

D. The Grantee shall pay and by his acceptance of any franchise granted hereunder
agrees that he will pay, all reasonable expenses incurred by the City in defending
itself with regard to all damages and penalties mentioned in Section 5(A) above.

These expenses shall include all reasonable out-of-pocket expenses, such as

14
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conSultaht or attorney fees, and shall also include the reasonable value of any
services rendered by the City Attorney or his staff or any other employees of the
City.

E. The insurance policies mentioned above shall contain an endorsement stating that
the policies are extended to cover the liability assumed by the Grantee under the
terms of this Ordinance and shall contain the additional endorsement as follows:
1. It is hereby understood and agreed that this policy may not be canceled

nor the amount of coverage thereof reduced until thirty (30) days after
receipt by the Chief Adfninistrative Officer or his designee by registered
mail of a written notice of such intent to cancel or reduce said coverage.

F. All bonds, policies of insurance or certified copies thereof and written evidence
of payment of required premiums shall be filed and maintained with the Chief
Administrative Officer or his designee during the term of any franchise granted
hereunder.

G. The City shall have the right to intervene and the Grantee specifically agrees by _
his acceptance of a franchise hereunder not to oppose such intervention by the
City in any suit or proceeding to which the Grantee is a party concerning this
franchise and its terms.

SECTION 6. Service Standards.

A, Office and Telephone Availability: Knowledgeable, qualified company
representatives will be available to respond to customer telephone inquiries

Monday through Friday between the hours of 8:00 a.m. and 5:00 p.m.

15
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Additionally, the system will establish supplemental hours on week days and
weekends that fit the needs of the community.

Under normal operating conditions, telephone answer time, including wait time
and the time required to transfer the call, shall not exceed 30 seconds. This
standard shall be met no less than 90% of the time as measured on an annual
basis.

Under normal operating conditiéns, the customer will receive a busy signal less
than 3% of the total time that the office is open for business.

Customer service centers and bill payment locations will be open for customer
transactions Monday through Friday from 8:00 am to 5:00 pm. unless there is a
need to modify those hours because of the location or customers served. The
system will establish supplemental hours on weekdays and weekends if it would
fit the needs of the community.

B. Installation, Outages and Service Calls: Under normal operating conditions, each
of the following four standards will be met no less than 95% of the time as
measured on an annual basis.

Standard installations will be performed within seven business days after an order
has been placed. A standard installation is one that is within 1257 of the existing
cable distribution system.

Excluding those situations which are beyond the control of the cable system, the
company will respond to any service interruption (area or neighborhood outage

affecting 2 or more customers) promptly and in no event later than 24 hours from

16
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the time of initial notification. All other regular service requests will be
responded to within 36 hours during the normal work week for that system.

The appointment window alternatives for instaliations, service calls and other

installation activities wiil be:

1. morning
2. afternoon
3. all day

during normal business hours for that system. The system will schedule
supplemental hours during which appointments can be scheduled based on the
needs of the community.
If at any time an installer or technician is running late, an attempt to contact the
customer will be made and the appointment rescheduled as necessary at a2 time
that is cc;nvenient to the customer.

C. Communications, Bills and Refunds: The company will provide written
information in each of the following areas at the time of installation and at any

future time upon the request of the customer:

i. Product and services offered
2. Prices and service options

3. Installation and service policies
4. How to use the cable service

Bills will be clear, concise and understandable.

17

03/07/00 TUE 11:38 [TX/RX NO 9141] [f018




FARRIS MATTHEUS Fax:901-259-7150 Mar 7 00 10:53  P.19

Refund checks will be issued promptly, but no later than the customer’s next
billing cycle fdllowing the resolution of the request and the return of the
equipment by the company if service has béen terminated.

Customers will be notified a minimum of thirty days in advance of any rate or
channel change, provided that the change is within the control of the company.

D. The Grantee shall maintain and operate its broadband telecommunications network
in accordance with the rules and regulations as are incorporated herein or may be
promulgated by the Federal Communications Commission, the United States
Congress, or the State. |

£ The Grantee shall install a bi-directional network having a minimum initial
bandwidth of 450 MHz and a minimum reverse bandwidth capability of 25 MHz.
Whenever a reverse or feedback circuit is activated at a subscriber location, it
shall be installed so as to permit subscriber notification and deactivation.

F. The Grantee shall provide at least one dedicated, noncommercial public access
channel to be made available to local customers of the Grantee at all times on a
non-discriminatory b;_sis.

G. The Grantee shall provide in addiﬁoﬂ to subsection (F) above, three additional
access channels; one for education; one for library use; and one for general city
use. For the life of the franchise and from the date these chanr;els are initally
made avajlable there shall be no charge unless prohibited by Federal
Communications Commission Regulations or, if not prohibited, in accordance

with the schedule of charges filed and maintained with the Chief Administrative

13
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Officer or his designee. If the Federal Communications Commission prohibits the
number of channels as above set forth, such failure shall not be construed to
eliminate the provisions herein requiring the approval of rates or lease of said
channels for municipal and educational purposes.

H. The Grantee shall not be responsible for the production costs of programs
prepared for transmission for the channels as set forth in Paragraphs (F) and (G)
above.

L Whereas local programming is of interest to the City, voluntary efforts to provide
a local originatiorr programming channel are encouraged.

1. In addition, the system shall be equipped with an all channel emergency alert
system which shall be made available at no cost to the City for emergency
purposes at the request of the Mayor.

K. The Grantee, whenever it is necessary to interrupt service over the broadband
telecommunications network for the purpose of network maintenance, alteration
or repair, shall do so at such time as will cause the least amount of inconvenience
to its subscribers, and unless such interruption is unforeseen and immediately
neccssafy, it shall give reasonable notice thereof to the affected subscribers.

L. The Grantee shall provide the City frequency spectrum of 6 MHz upstream and
6 MHz downstream for data transmission by the City. Grantee shall make no
transmission or tariff charge to City for said frequency spectrum or the use

thereof; however, the City shall first enter into a contract with Grantee with

19
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SECTION 7.

A.

SECTION 8.

A.

regard to any such specific use. The contract may also include details of any
construction, activation, or on-going mainienance which may be necessary.
Company Rules,

The Grantee shall have the authority to promulgate such rules, regulations, and
terms and conditions governing the conduct of its business as shall be reasonably
necessary or incident to the exercise by the Grantee of its tights or as shall be
reasonably necessary or incident to the performance by the Grantee of its
obligations under this franchise, and to assure an uninterrupted service 1o each
and all of its subscribers and users, provided; however, that such rules or
regulations, terms and conditions shall not conflict with the provisions herein or
with laws, regulations, ordinances, or rules of the State of Tennessee, the County
of Shelby, the City of Memphis or the United States.

One copy of all such rules, regulations, terms and conditions promulgated
together with any amendments, additions or deletions thereto, shall be maintained
on file with the Chief Administrative Officer or his designee and another copy
thereof shall be maintained for public inspection during normal business hours at
Grantee's office in the City. No such rule, regulation, term, condition,
amendment, or additions and deletions thereto, shall take effect unless and until
so filed.

Conditon of Road Occupancy,

The Grantee shall enter into one or more contracts with the City of Memphis and

its Light, Gas & Water Division, South Central Bell Telephone and Telegraph

20
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Company or the owner or lessee of any poles or property located within the City
to whatever extent such contract or contracts may be expedient and of advantage
to the Grantee in furnishing the service under this Franchise to its subscribers and
users, but such contract shall not interfere with the obligations of the Memphis
Light, Gas & Water Division to furnish service pursuant to Chapter 381 of the
Public Acts of 1939 as amended.

B. The Grantee’s system, poles, wires, and appurtenances thereto, shall be located,
erected and maintained so as not to endanger or interfere with the safety of the
public or interfere with any improvements the City may deem proper to make or
as to hinder unnecessarily or obstruct the free use of the streets, alleys, bridges,
easements, or other public property. ..

C. The Grantee shall not place poles or other fixtures 50 as to interfere with any gas,
electric, telephone fixture, water hydrant or main. All such poles or other fixtures l
placed in streets shall be placed inside the curb line, and when placed in
easements, shall be placed close to the line of the lot-abutting on said easement,
and only then in such a manner so as not to interfere Qim the normal travel on
said street, public ways, or said easement.

D. No construction shall commence without the prior approval of the City Engineer.
Such approval shall be based upon plans and specifications submitted to him by
the Grantee and shall not be unreasonably denied or delayed. All City property

will be restored to its original condition at the sole expense of the Grantee.
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E. Whenever the City shall require the relocation or reinstaliation of any property
of the Grantee in or about any of the streets of the City, it shall be the obligation
of the Grantee, upon notice of such requirement, to immediately remove and
relocate or reinstall such property as may be deemed necessary by the city
engineer to meet the requirements of the City. Such relocation, removal, or
reinstallation by the Grantee shall be at the sole expense of the Grantee.

F. Wherever within the City the electric and telephone utilities are located
underground, it shall be the obligation of the Grantee to so locate or cause its
property to be located underground. If subsequent to the construction of the
broadband telecommunications network the electric and telephone utilities relocate
their facilities underground, the Grantee shall in those places and at the same time
relocate its property underground. Facilities of the Grantee placed underground
at the property owner’s request in an area where electric and telephone utilities
are aerial, shall be installed at cost with the additional cost of underground
expense to be borne by the property owner.

G. Grantee shall have the authority to trim trees upon and overhanging the streets so
as to prevent darﬁagc to the broadband telecommunications network and
interruption of service. Such tree trimming as may be required will be done in
compliance with all reasonable City requirements.

H. In case of disturbance to a street caused by the Grantee, the Grantee shall at its

own cost and expense and in a manner approved by the Director of Public Works
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and City Engineer of the City, replace and restore such street in as good z
condition as before the work involving such disturbance was done.

L The Grantee shall, on the request of any person holding 2 building moving permit
issued by the City, temporarily raise or lower its wires to permit the moving of
such building. The expense of such temporary removal or raising or lowering of
the wires shall be paid by the person requesting the same and the Grantee shall
have the authority to require such payment in advance. The Grantee shail be
given not less than 48 hours advance notice to arrange for such temporary wire
changes. In the event of a disagreement between the Grantee and a holder of a

permit, such disagreement will be resolved by the Chief Administrative Officer
or his designee. .

1. If at any time, in case of fire or disaster in the City, it shall become necessary in
the reasonable judgment of the Mayor or the Chief of the Fire Department to cut '
or move any of the wires, cables, amplifiers, appliances or appurtenances thereto
of the Grantee, such cutting or moving may be done and any repairs rendered
necessary thereby shall be made by the Granteg, at its sole expense.

K. Grantee’s work, while in progress, shall be properly performed at all imes with
suitable barricades, flags, lights, flares, or other devices as required by the City
Engineer to protect all members of the public having occasion to use the portion
of the streets involved, or adjacent property thereto in accordance with current

City policies and practices.
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L. The City reserves the right upon reasonable notice 10 require the Grantee at his
| expense to protect, support, temporarily disconnect, relocate or remove from the
City's streets any property of the Grantee by reason of traffic conditions, public
safety, street construction or vacation, change or establishment of street grade,
instatlation of sewers, drains, water pipes, power or communications lines, tracks
or other types of structure of improvements by governmental agencies or any
other structures of public improvement. Reasonable notice for this prévision of
the Ordinance shall be construed to mean at least thirty (30) days except in the
Case of emergencies where no specific notice period shall be required. In the
event of the failure by the Grantes to complcge any work required above or any
other work required by City law or ordinance within the time established and to
the satisfaction of the City, the City may cause such work to be done and the
Grantee shall reimburse the City the cost thereof within thirty (30) days after
receipt of an itemized list of such cost.

SECTION 9. Approval of Transfer and Right of Acquisition by the City.

Any change in ownership or control of the franchise shall be subject to the approval of

the City. The City shall nbt unreasonably withhold or delay such approval, unless the Grantee
fails:
A. To show to the satisfaction of the City whether the proposed purchaser,

transferee, or assignee (the "proposed transferee”), which in the case of a

corporation, shall include all officers, directors, employees and all persons having

24

03/07/00 TUE 11:38 [TX/RX NO 9141] @025



FARRIS MATTHEWS  Fax:901-259-7150 Mar 7 00 10:54  P.26

a legal or equitable interest in five percent (5 %) or more of its voting stock, or

any of the proposed transferecs principals:

1. Has ever been convicted for acts involving moral turpitude including, but
not limited to any violation of Federal, State or local law or regulations,

2. Has ever had a judgement in an action for fraud, deceit or
misrepresentation entered against it, her, him or them by any court of
competent jurisdiction; or

B. To establish, to the reasonable satisfaction of the City, the financial solvency of
the proposed transferee by submitting all current financial data for the proposed
transferee which the Grantee was required to submit in its franchise application,
and such other data as the Grantor may reasonably request; or

C. To establish to the satisfaction of the City that the financial and technical
capability of the proposed transferee is such as shall enable it to maintain and ~
operate the cable system for the remaining term of the franchise under the
existing franchise terms.

D. Upon the expiration of the term of the franchise, without a re;luest for rencwal;
or upon any other termination thereof as provided herein, the City at its election
and upon the payment to the Grantee of a price equal to the fair market value,
shall have the tight to purchase the network or interest thereof: Nothing shall
prohibit the Grantee in the event of the election of the City to purchase the system

from requesting the court to set a reasonable bond of the City to secure the

235

03/07/00 TUE 11:38 [TX/RX NO 91411 @026



FARRIS MATTHEWS Fax:901-259-7150

Mar 7 ’00  10:55 P27
e 20

purchase price. The Grantee shall execute such warranty deeds and other
instruments as may be necessary.

E. Nothing in this section shall be deemed to prohibit the mortgage or the pledge of
the network or any part thereof.

F. Any such mortgage or pledge shall be subject to and subordinate to the right of
the City under this franchise or applicable laws.

SECTION 10. Payments to City.

A, The Grantee shall, during each year of Operation under the franchise, pay to the
City as a franchise fee a sum equivalent to five percent of the annual gross
revenues as defined in Section 2C.

B. The Grantee shall file with the City quarterly reports during the period that the
franchise shall be in force, showing the gross revenues during the preceding
quarter, together with the appropriate sum due. Said report shall be filed within
forty-five (45) days after the quarter as established between the City and the
Grantee.

C. The payment made by the Grantee to the City pursuant to the provisions of this
franchise ordinance shall not be considered in the nature of a tax but as a
franchise fee.

D. Any payment to the City required under the terms of this franci*-xise or otherwise

shall be a part of the franchise fee if applicable law so provides.
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SECTION 11. Rates,

At present, rates charged by the Grantee are not subject to City regulation. In the event
of a legal change permitting the City to regulate the rates charged by the Grantee, the City shall
regulate rates in accordance with federal law and regulations. - There shall be no adjustment in
rates for basic service as a result of the capital expenditures made by Grantee to upgrade the

systern unless such an adjustment is required by federal law or regulations.

SECTION 12. Free Connection and Service,
A. The Grantee shall provide free of chérge one connection and monthly service for

such public and non-profit private schools, elementary and secondary, police
department, fire department, mayor’s office, libréry, council chambers and
offices, county courthouse, police and sheriff director’s offices and other City
buildings as the City may hereafter designate, provided that such designated
locations are within five hundred (500°) feet of any existing net@ork cable. The
Grantee may charge for footage on the basis of time and matenial for any such
locations beyond the five hundred (5007) foot limitation if such connection is
designated by the City.

B. The City reserves the right at its expense to extend senrice”to other areas within

such schools, buildings and agencies as it deems desirable without payment of any

fee to Grantee.
SECTION 13. Records and Reports,
A. The Grantee shall keep complete and accurate books of account and records of
its business and operations under and in connection with this Franchise. The City
at all reasonable hours and upon the giving of reasonable notice to the Grantee

or its representatives shall have access to all of the Grantee's plans, contracts and

engineering, subscriber and service records relating to the performance of the
27
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Grantee in the City of Memphis under the terms of this franchise. The City or
its representatives shall have access at all reasonable hours and upon the giving
of reasonable notice to the Grantee to all accounts and records of the Grantee
pertaining to revenue for the purpose of ascertaining the correctness of any and
all reports filed with the City. The above records, reports or accounts, a copy
thereof shall be maintained at all times in the office of the Grantee located in the
City. |

B. The Grantee will report to the Chief Administrative Officer or his designee
quarterly on the progress of construction until substantial completion of the
system.

C. The Grantee shall file annually with the Chief Administrative Officer or his
designee, not later than four (4) months after the end of its fiscal year during
which it accepted a franchise hereunder and within four (4) months after the end
of each subsequent fiscal year, a copy of its teport to his stockholders, and an
audited gross receipts letter applicable to its operations under said franchise
during the fiscal year or fraction thereof.

D.  If requested by the City, the Grantee shall file with the Chief Administrative

| Officer or his designee within thirty (30) days of the request, a list of ail network
~down-time" received or experienced during the past year. All such submitted
data shall also include service restoral period. For the purposes of this provision

a certified copy of a logbook reflecting all such incidents will suffice.
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E. The Grantee shall file annually, as set forth herein, with the Chief Administrative

Officer or his designee not later than four (4) months after the end of its fiscal

year during which it accepted a franchise hereunder and within four (4) months

after the end of each subsequent fiscal year, a copy of its FCC Certificate of

Compliance to the Network Technical Standards.

F. The Grantee shail file annually with the Chief Administrative Officer or his

designee not later than four (4) months after the end of its fiscal year during

which it accepted a franchise hereunder and within four (4) months after the end

of each subsequent fiscal year the following supplemental information:

1.

If a non-public corporation, a list of all current shareholders and
bondholders both of record or beneficial. If a public corporation a list of

all shareholders who individually or as a concerted group hold five percent
(5%) or more of the voting stock of the corporation.

A current list of all Grantee's officers and directors including addresses
and telephone numbers.

The names, address and both business and residential phone numbers of
the broadband ielecommunjcaﬁons network system manager and chief
eﬁgineer.

One copy of all types of subscriber and user agreements.’

Copies of all rules and regulations promulgated by the Grantee during the

fiscal year in the conduct of its business.

G. The Grantee shall file with the City Council Chairman all reports required by this

ordinance.
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SECTION 14. Term of Franchise,

The Franchise and rights granted by this agreement shall be in effcct. for a period of 10
years from May 3, 1993 until May 3, 2003. However Grantee shall have the option to extend
the Franchise and rights granted by this agreement until May 3, 2008, if, at any time prior o
May 3, 2003 Grantee upgrades its network so that the network is capable of providing a
minimum of 70 channels of programming to subscribers in the City of Memphis.

SECTION 15. Commencing of Construction,

A. A Grantee within sixty (60) days after contract with the City of Memphis and its
Light, Gas & Water Division, shail apply for such initial right of way permits
from appropriate state, county, and Federal officials necessary for the crossing
of highways or roads under their respective jurisdiction; _shall apply for
permission as needed from the Federal Aviation Authority to erect and maintain
antennas suitable for the needs of the network and its subscribers or users; and
shall apply for whatever other permits as needed that a city, county, state or
federal agency or utility may require.

B. A Grantee, within sixty (60) days after the grant of a franchise hereunder, shall
furnish to the City a bond with corporate surety in an amount as determined by
the provisions of Section 5, herein payable to the City to insure the performance
as required hereunder. The penal amount of said bond shall be adjusted prior to
the commencement of construction of designated construction areas B through E

to reflect the additional linear miles of network to be installed by the Grantee.
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Such bond shall be maintained in effect until substantial completion of
construction.

C. A Grantee shall commence construction, if required, of the area as delineated in
the particular franchise agreement within the time period required in its particular
franchise agreement and such construction shall thereafter be diligently pursued
with operations to commence witﬁin the time period as required in its particular
franchise agreement. Grantee shall rei:uild its existing cable system to conform
to the requirements of Section 6E in accord with the tefms of the proposal which
is annexed hereto. Construction shall proceed in stages if so required in a
particular franchise agreement unless excused for one or more of the following

T€asans.

1. Failure 1o obtain a right or permit of the sort described #bove required for
the construction or installation of some necessary part of the network, but
such failure shall not excuse or relieve a Grantee or its surety under the
bond unless Grantee can show that it exerted good faith and effort to
obtain such right or permit within the allowed time.

2. A war or other national emergency which prevents the Grantee from
obtaining materials or instrumentalities for the network or skilled
personnel to operate it.

3. A strike or work stoppage affecting construction of the network, a supplier
of some component part of the network, termination or interruption of

construction by order or regulation of a Federal or State agency or Court,
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or any other cause beyond a Grantee's control which, upon application by
Grantee, the Council of the City of Memphis may accept as justification
for extending the period during which the Grantee shall commence
construction of the network.

D. Within twenty-four (24) months of the commencement of construction, a Grantee
shall have substantially completed construction within the meaning set forth in
Section 2, Paragraph (U) of this Olid'mance of the area as delineated in its
particular franchise agreement.

E. Material failure to comply with any of the foregoing provisions of this section
within the time specified shall be grounds for the revocation of the franchise.

F. The City may, at its discretion, revoke a franchise granted, in the event a Grantee
fails to receive the necessary FCC Certification for cause, unless such cause is
directly attributable to an action or condition imposed by the City.

G. Time shall be of the essence of any franchise granted hereunder. A Grantee shall
not be relieved of its obligations to comply promptly with any provision of this
Ordinance by the failure of the City to enforce prompt compliance.

H.  Fora new franchise, within thirty (30) days of the final passage of the franchise,
a Grantee shall deposit with a local bank an irrevocable letter of credit in a
minimum amount of Ten Million Dollars ($10,000,000), which amount shall be
maintained until substantial completion of construction.

SECTION 16. Publication Costs,
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The Grantee shall assume the cost of publication of this franchise agreement and any
Further amendments thereto as such publication is required by law. A bill for publication cost
shall be presented to the Grantee by the appropriate City officials upon the Grantee’s filing of
its acceptance by letter addressed to the Chief Administrative Officer or his designee within
thirty (30) days after the passage of the franchise agreemeﬁt or any further amendments thereto
and the said publication cost shall be paid at that time by the Grantee.

The Grantee shall further assume the costs of pﬁb’limtion of any amendments. The
Grantee's acceptance of the agreement and any further amendments shall also be by letter to the
Chief Administrative Officer or his designee of the City of Memphis within the above prescribed
thirty (30) days after passage of the amendment.

SECTION 17. Activities Prohibited, _

A, The Grantee shall not allow the operations of its network to interfere with the
television reception of non-subscribers or users of the network, nor shall the
operations of the network interfere with, obstruct, or hinder in any manner, the
operations of the various utilities serving the residents of the City.

B. The Grantee, during the period of the franchise, or any of its affiliated,
subsidiary, parent organizations, or officers holding five pércent (5%) or more
of outstanding voting stock of Grantee, shall not, within the corporate limits of
the City or within ten (10) miles in any direction, engage in _the retail sale,
renting, leasing, or repairing of radio or television receivers Or any appurienances

thereof. Also, they shall not recommend how or by whom such services should

be performed.
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C. Nothing herein is intended to prohibit the Grantee from repairing and servicing
convertors or switches which it sells or rents to its customners.

D. The Grantee shall not as to rates, charges, service facilities, rules, regulations,
or in any other respect, make or grant any undue preference or advantage to any
subscriber or user or non-subscriber or non-user nor subject any person to
prejudice or disadvantage, provided that nothing herein shall prevent the Cable
Operator from: conducting promotional campaigns; establishing commercial rates
higher than residential rates; providing bulk rate discounts; or from setting rates
4s necessary to mest competitive market circumstances which may vary from time
to time and/or from place to place.

SECTION 18. Limited Purpose, .

This Franchise is granted by the Council of the City of Memphis to the Grantee solely
for the purpose of using the easements, streets, and highways of the City to construct and
operate the Grantee’s network and is not intended to convey any copyright or patent privileges
whatsoever.

SECTION 19. Minority Programming

The Grantee agrees, subject to applicable law including, without limitation, The Federal
Cable Act, that at least one channel shall be made available for commercial lease to minorities.
It is understood that said leased channel is not in lieu of any public access channel required

under the FCC Rules and Regulations.

SECTION 20. Local Qrigination Programming,
34
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A. The Grantee agrees 1o be capable of producing local Origination programming
when the Grantee has at least 3500 subscribers.
To the extent that the Grantee is willing to provide support for local programming
prior to obtaining the above number of subscribers by maintaining 2 color
equipped studio and subject to the approval of the FCC such support shall be

designated and provided by the Grantes when stated in the acceptance of this

franchise by the Grantee as set forth berein.
The Grantee further agrees that should he desire to support this studio with
mobile facilities capable of taping and broadcasting "live" programs of special
interest and subject to the approval of the FCC, such support shall be designated
and provided by the Grantee when stated in the acceptance of this franchise by
the Grantee as set forth herein.
B. The Grantee agrees that if and when a local origination television studio is -

constructed by it, that such studio will be constructed within the then existing
Corporate limits of the City of Memphis.

SECTION 21. Local Qffice,

During the term of this franchise, or any renewal thereof, the Grantee shall maintain

within the City a local business office.
SECTION 22. Interconnection.
A. Nothing in this Agreement shall be construed so as to prohibit the Grantee from
interconnecting its network with other similar contiguous networks either in the

City, county or in other municipalities or states. However, any revenue derived
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therefrom shall be equitably allocated in the calculation of annual gross revenues
as set forth in Section 2, Paragraph (C) herein.

B The Grantee shall, if requested by the City, have conducted a technical and
economic feasibility study of any interconnection requested by the City, said study
<hall be conducted by an independent agency to be chosen by the City. The
results of said study shall be presented to the City and, if the study shows such
interconnection to be feasible, the Gr;mtee shall, if so instructed by the City,
accomplish said interconnection, each entity. affected utilizing the same channel
assignment in the event that the study indicates technical feasibility only, the City
may elect, at its sole discretion, to arrange for compensation to be paid to the
Grantee, in an amount sufficient to assure an economic "break even" by the
Grantee and so order the interconnection. In the event that ‘the study fails to
show technical feasibility, the Grantee shall have no further responsibility for -
accompiishing the interconnection.

SECTION 23. Network Technical Standards,
Al Technical Objectives and Measurements
1. The City reserves the right to:
a. modify the objectives from time to time;
b. require additional tests at specific terminal locations to deal with
problems of the network; and
c. conduct its own inspections of the network on its own motion at

any time during normal business hours with reasonable advance
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notice. In addition, the City may add requirements and inspections
~ to conform to local codes and procedures and to protect the safety
and convenience of public ways.

2. Grantee shall equip itself with a copy of these rules and standards and
make them available both to its employees and to the public at any time
during normal business hou;s.

3. Grantee shall file with the City an annual certificate of compliance to the
objectives set forth herein. Such certificates of compliance shall be signed
by and include a statement of the experience and qualifications of the
person or persons performing said measurements.

4, The nerwork shall be so designed, installed and operatefi 50 as to meet the
following general requirements:

a. capable of continuous twenty-'four (24) hour daily operation;
b. capable of operating over an outdoor temperature range of -40° F,
to +140° F. without catastrophic failure or irreversible

performance changes over variations in supply voltages from 105

to 130 volts AC.;

c. capable of meeting all objectives set forth herein over an outdoor
temperature range of +10° F. over variations in~ supply voitages
from 105 to 130 volts AC;

d. operated in such 2 manner so as to avoid causing interference with

the reception of off-the-air signals by non-subscribers to the cable
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system, The responsibility for immediately remedying such
interference should it occur shall rest with the network.

e. designed, installed and operated so as to comply with all applicable
rules and regulations prorulgated by the Federal Communications
Commission;

f. designed, installed and operated so as to assure the delivery to all
subscribers of standard color: and monochrome signals on the FCC
designated Class I cable teievision channels without noticeable
picture degradation or visible evidence of color distortion or other
forms of interference directly attributable to the performance of the

network,

~

The following objectives apply to network performance on the FCC
designated Class I cable television channels as measured at any subscriber
terminal with a matched termination:

a. the signal level as measured at the visual carmier frequency for
each cable television channel shall not be less than 1000 Q (micro-
volts) across a 75 ohm terminating impedance.

The aural carrier level shall be maintained between 13 and 17
decibels below its associated visual carrier level.

b. the visual carrier signal level on each television channel shall be

maintained within:
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1) Nine (9) decibels of its minimum value; and

(2)  Three (3) decibels of the signal level of any visual carrier
within six (6) MHz nominal frequency separation; and

(3)  Twelve (12) decibels of the visual carrier signal level on
any other cable television channel.

c. network frequency response as measured at any subscriber terminal
shall not vary by more than +2db over the six (6) MHz; bandwidth
of any VHF television channel or corresponding portion of the FM
or midband frequency spectrumis.

d. The corrected ratio of visual signal level to system noise shall not
be less than 40 decibels. This requirement is applicable only to
the following signals:

(1) each off-air signal carried by a cable system serving subscribers within the

Grade B contour for that signal; or

(2) each off-air signal which is first pi;ked up within its Grade B contour; or
3) each signal which is received by the network via microwave or other
similar form of transmission.

e. Cross-modulation as measured at any visual carrier frequency from
the network input to any subscriber terminal shall r;ot exceed 48db
(as defined by NCTA Standard 002.0207] measured at

approximately 70° F.
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f. The ratio of visual carrier signal level to the RMS amplitude of
any coherent disturbances such as inter-modulation products,
network generated or induced co-channel signals or discreet
frequency interfering signals shall not be less than 46 decibels
except for officially assigned offset carriers for which it shall not

be less than 36 decibels,

g- The terminal isolation between subscribers shall not be less than
18 decibels.
h. The hum modulation as measured over the usable frequency

bandwidth from the cable system input to any subscriber terminal
shall not exceed three percent (3%). The percent of hum
modulation is defined as the ratio expressed in percent of the
average level of the directed signal to one-half (1/2) the indicated
peak to peak AC hum.

i Radiation from a broadband:telecommunications network shall be
in accordance with the limits set forth in Pt 76, Section
76.605(a)(12) of the FCC Rules and Regulations.

j. Proposed specifications for FCC designated Class II, Il and IV
channels shall be submitted by the cable system Yopemtor to the

City as the use of these channels is implemented.
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SECTION 24. Measurements.

A. Test procedures used in verification of the performance criteria set forth herein
shall be in accordance with good engineering practice. The test procedures
included herein are done so as a guide and should be made under conditions
which reflect network performance during normal network operations. As there
is more than one technically acceptable method for performing many of the
measurements, the technique and equi_pment utilized if different from those set
forth below shall be fully described in the annual certificate filed with the City.

B. All measurements shall be made from the beginning or input to the network (head
end) to at least three (3) subscriber locations, at least two (2) of which shall be
“worst case” locations (network extremities). Measurements shall be made at 75
ohms with the loss of the set transformer indicated where appli&ble for each test
location. The measurements are {0 be made as follows:

1. Network frequency response measurements may be made with z calibrated
signal generator, variable attenuator and a frequency selective voltmeter.
[If an accurately calibrated field strength meter is used for the
measurements, its date of calibration shall be indicated on the certificate
of compliance filed with the City.] Al TV signals except for ALC, AGC,
or ASC pilot carriers may be disconnected during this test. With all
automatic gain control amplifiers in the section under tests set to their
normal operating mode, the signal generator shall be connected to the

input of the network and set for a CW signal at the desired frequency and
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Jocation. With the meter and variable attenuator connected in series to the
subscriber terminal under test, the signal level shall be measured and
recorded. Measurements shall then be made in 2 similar manner for all
video carrier frequencies on the network at the levels normally carried on
the system.

2. Network signal-to-noise measurements may be made in accordance with
NCTA Standard 005.0669 or .with a calibrated signal generator and
frequency selective voltmeter connected as described in (1) above. The
signal generator shall be tuned, in turn, to the visual carrier frequency of
each FCC designated Class [ cable television channel and the signal level
at the subscriber terminal recorded. The meter should then be tuned to
a frequency 25 MHz above the visuzl carrier frequency of each channel
described above and with the signal generator disabled, the indicated noise
level recorded and corrected by an appropriate factor representing the
catio of 4 MHz to the noise bandwidth of the frequency selective
voltmeter.

3. Tﬁe network cross-modulation measurement shall be performed in
accordance with NCTA Standard 002.0267 or by using 2 calibrated signal
generator having controliable modulation, a detector and an oscilloscope
(If a field Strength meter with an internal detector is utilized, a description

of the meter shall be included on the certificate of compliance filed with

the City.] After connecting the Signal generator to the lowest Standard
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VHF television frequency input terminal at the network's "head end”
signal combiner, its output shall be set for an unmodulated Signal identical
in frequency and level to that of the signal normally Present at that point.
The signals of all other channels normally carried on the network shall be
fed into the combiner at tﬁeir normal levels. After connecting the field
Strength meter to the subscﬁber) terminal, it shall be tuned to the visual
carrier frequency of the channe] under test and with the oscilloscope the
modulation level may be read directly from the scope, recorded and
corrected by appropriate factors for temperature and measurement
technique.

4. the amplitude of the discreet frequency interferences within a cable
television channel may be determined with a frequency selective
voltmeter, calibrated for adequate accuracy.

5. the terminal isolation between any two subscriber terminals may be
measured by applying a signal of predetermined ampiitude from a signal
generator to one terminal in the reverse direction and measuring the
amplitude of the signal -at the other terminal with a frequency selective
voltmeter.

6. the network hum modulation may be measured at eac); visual carmer
frequency on the network using a calibrated signal generator, a detector
and an oscilloscope. The signal generator shall be connected, and the level

and frequency set at their normal levels. With the detector and
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oscilloscope connected to the subscriber terminal, the average level of the
detected signal and the peak-to-peak AC hum will be indicated on the
oscilloscope. The percent of hum modulation for this purpose is defined
as the ratio expressed in percent of the average level of the detected signal
to one-half (1/2) the indicated peak-to-peak AC hum.

7. network radiation measurements shall be made in accordance with the
procedures established in Part 76, Section 76.690 (b)-(l)-(ﬁ)(S) of the

FCC Rules and Regulation for Cable Television Systems.

SECTION 25. Construction Standards.

A.

All construction practices shall be in accordance with standard utilities practices
as detailed in the Edison Electrical Institute Publication E3 governing joint-use
agreement and in the United States Department of Commerce, National Bureau
of Standards. Handbook Number 18, "Safety Rules for the Insallation and ~
Maintenance of Electrical Supply and Communications Lines”, and 2ll state and
local codes where applicable.

All installation of electronic equipment shall be of a permanent nature, durable
and installed in accorc’!ance with the applicable portions of the current edition of
the National Electric Code.

Aaqtenna supporting structures (towers) shall be designed for thé proper loading
zone as specified in Electronics Industry Association’s R.S.-22 specifications.
Antenna supporting structures (towers) shall be painted, lighted, erected and

maintained in accordance with all applicable rules and regulations of the Federal
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Aeronautical Agency, goveming the erection and operation of supporting
structures or TV towers and all other applicable local or state codes and
regulations.

E. Nothing in this Agreement shall be construed so as to authorize the Grantee to
construct, erect or operate and maintain in the City, new poles and underground
conduits where existing poles and conduits are servicing the area. The Grantee
does have the right, however, t0 cons@ct, erect, operate and maintain poles and
underground conduits where none exist, or if poles and conduits are unavailable
to the Grantee on reasonable terms at the time the Grantee seeks to install his
network subject to the provisions of this franchise.

F. Nothing in this Agreement shall be construed so as to relieve t}w Grantee of the
obligation of placing underground the network facilities in areas presently served
or 1o be served in the future by underground utility facilities. The Grantee shall *
abide by the requirement of the City in regard to the installation of such facilities
as set forth in Section 8, Paragraph (F) herein.

G. All construction and installation of all Grantee’s network facilities shall be subject
to the prior approval of the City and to inspection and supervision of such
construction and installation as set forth in Section 8.

SECTION 26. ] risdiction and Pr

A. The City shall have continuing regulatory jurisdiction and supervision over the

operation of any franchise granted hereunder.
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B. The continuing regulatory jurisdiction of the City may be exercised by a
Broadband Telecommunications. Regﬁlatory Board that the City may establish.
The Board hereafter established may have the following responsibilities and
duties, and such other responsibilities and duties that the City Council may, from
time to time, assign to if.

1. Resolving disputes or disagreements between subscribers and the Grantee
after investigation, should the subscriber and the Grantee not first be able
to resolve their dispute or disagreement, and issuing its decision or
findings which shall be binding upon the Grantee except as such decision
or findings shall be appealed, as outlined in said ordinance and/or to a
court of competent jurisdiction. Al subscriber complaints, disputes or
disagreements shall be directed to the Chief Administrative Officer or his
designee who shall sit as a member of the Board.

2. Reviewing and auditing reports submitted to the City as required
hereunder and other such correspondence as may be submitted to the City
conceming the operation of the Broadband Telecomnmunications Network.
To assure that all reports required under the Ordinance are completed and
filed. 'i‘o review the rules and regulations set by the Grantee under the
provisions of Section 7 herein.

3. Coordinate and publicize the implementation and usage of the

governmental and educational channels provided hereunder.
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4, Work with the public and the media to assure that all tariffs and rules
pertinent to the operation of the Broadband Telecommunications Network
in the City of Memphis are made available for inspection by the public at
reasonable hours and upon reasonable request.

5. Confer and coordinate with the Grantee on the interconnection of the
City's Broadband Telecommu_nicaﬁons Network with other similar
networks.

C. Any inquiry, proceeding or other action on this franchise required to be taken by
the City Council in regard to the broadband teleccommunications network
including but not limited to a change of subscriber or user rates or application
therefor, shall, in addition to any requirements upon the City Council sitting as
a rate-making body, be taken only after thirty (30) days notice of said proposed
action, inquiry, or proceeding is published iﬁ a local newspaper having general
circulation and a copy of said notice is served upon the Grantee. The Grantee
shall be given thirty (30 days notice and shall have an opportunity to respond in
writing and/or at the hearing pursuant to the rules of the City Council and
members of the public shall have an opportunity to respond or comment in
writing: on the proposed action and appear at said hearing, said inquiry,
proceeding or hearing, however, shall be set no later than ninety. (90) days after
notice to the Grantee. The public notice required by this section shall state clearly
the action or proposed action to be taken, the time provided for response,

including response by the public, the person or persons in authority to whom such
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responses shall be addressed and such other procedures as may be specified by
the City Council. If a hearing is to be held, the public notice shall give the date
and time of such hearing and whether public participation will be allowed. The
Grantee is a necessary party to any hearing conducted in regard to its operation.
The provision for a hearing within ninety (50) days is mandatory unless such time
is extended by agreement between the Qity and the Grantee.

SECTION 27. State of the Art,

A. At all times, the Grantee's broadband telecommunications network shall be
maintained current with the "state of the art”, The City may, at its sole
discretion, require the Grantes to comply with the provisions of this section. State
of the Art shall mean that level of technical performance, capacity and capability
which has been developed and demonstrated in the cable industry to be
operationally workable and profitable.

B. The Grantee shall not provide any new service to subscribers without prior

| notification of the Chief Administrative Officer or his designee. Fees, rates on
charges for the proposed new services, shall be ﬁled with the Chief
Administrative Officer or his designee at least thirty (30) days prior to their

effective date.

SECTION 28. Validity and Acceptance of Franchise, Irrevocable Letter of Credit,

A. The Grantee shall not be excused from complying with any of the terms and
conditions of the Franchise by any failure of the City upon any one or more

oceasions to insist upon or to seek compliance with any such terms or conditions.
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The Grantee expressly acknowledges that it accepts the Franchise relying upon
its own investigation and understanding of the power and authority of the City to
grant the Franchise. The Grantee, by acceptance, acknowledges that it has not
been induced to accept this Franchise by any understanding or promise or other
statement, whether verbal or written by or on behalf of the City or by any other
third person concerning any terms and conditions of the Franchise not expressed
herein. |
The Grantee further acknowledges by acceptance of the Franchise that it has
carefully read the terms and conditions.

B. Within thirty (30) days after the passage of an ordinance granting a franchise to
a Grantee and any amendments thereto, Grantee shall file a written acceptance of
the franchise and any amendments thereto and shall also file all necessary
insurance certificates and the bond if required under the terms ofv its franchise.
This action shall signify the validity of the franchise and any amendments thereto.

SECTION 29. Revocation of the Franchise,

A.  In addition to any other right and powers which the City may have, the City
reserves as an additional separate and distinct power the right to terminate this
franchise and all rights and privileges of the Grantee hereunder.

B. The right to terminate any franchise granted hereunder and rescin& all rights and

privileges associated therewith shall be on the following grounds:
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1. Substantial noncompliance by the Grantee with any material provision of
this Ordinance or of any supplememal written agreement entered into by
and between the City and the Grantee.

2. The Gmmee pecomes insolvent, enters into receivership or liquidation,
files an application for bankruptcy or for composition of creditors, is
unable or unwilling to pay his debts as they mature or is ia financial
difficulty of sufficient consequence so as to jeopardize the continued
operation of the network.

3. Substantial and willful violation by the Grantee of any Federal
Communications Commission order or ruling or the order or ruling of any
other governmental body having jurisdiction over the Grantee unless the
Grantee is lawfully contesting the legality or applicability of such order.

C. In the event that the City shall decide to terminate for cause a franchise granted
hereunder, it shall give the Grantee ninety (30) days writien notice of its intention
to terminate and stipulate the cause. If during the ninety {(50) day period the
cause shall be cured to the satisfaction of the City, the City may, at its discretion
declare the notice to be null and void. In any event before a franchise may be
terminated, the Grantee must be provided with an opportunity to be heard before
the City Council. Such hearing to be in accordance with the pr@urm specified

in Section 26(C).

D. Nothing shall prohibit the City from imposing lesser sanctions or cénsures as set

forth herein for willful or repeated violations of material provisions of this
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franchise, and in the case of continuing violations each day im which such

violation continues shall be considered a separate and distinct violation.

E. For willful violation of material provisions of this ordinance, the following

penalties may be imposed by the Board:

1.

2.

For failure to file required plans or information $ 50 per day

For failure to comply with reasonable orders of the Broadband
Telecommunications Regulatory Board. $100 per day
For failure to commence cbnstruction or operation in accordance with the
provisions of Section 15 herein. $200 per day
For failure to complete construction in accordance with the provisions of

Section 15 herein. $200 per day
No penalty shall be assessed pending a resolution of any appeal by the
Grantee to the City Council or a court of competent jurisdiction.

In the event that the Board shall decide to impose 2 penalty for a violation
of this Ordinance or of a reasonable Board Order, it shall give the Grantee
ten (10) days written notice of its intention to do so. If, during the ten
(10) day period, the violation shall be corrected to the satisfaction of the
Board, the Boarci may, at its discretion, declare the notic; to be null and

void.

F. The penalties imposed pursuant to this section are in addition to and not in lieu

of the rights of the City pursuant to Section 5 of this franchise,
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SECTION 30. Expiration and Renewal of Franchise,
A, Upon the termination of the franchise without a renewal the Grantee shall if

permitted by the City, abandon said property in place or enter ilpon the public
ways and public places of the City for the purpose of removing therefrom all of
its plants, structures and equipment and shall promptly remove all of its facilities
and equipment from the premises pf all subscribers at a time convenient to both
the Grantee and the subscriber. |

B. In so removing such plants, structures and equipment, the Grantee shali refill, atA
its own expense, any excavation that shall be made by it and shall leave such
public ways and places in as good condition as that prevailing prior to the
Grantee's removal of its equipment and appliances without affecting, altering or
disturbing in any way the electric distribution or telephone cables, wire or
attachments on any poles. The City Engineer or his appointee shall inspect and ‘
approve the condition of such public ways and public places and cables, wire,
attachments, and poles after removal. In the event of dispute of the City
Engineer’s opinion, the Grantee or any other person may req;uest a public hearing
before the City. Liability insurance and indemnity provided for herein shall
continue in full force’ and effect during the entire period of removal.

SECTION 31. Additional Rights of the City in the Franchise. |

A. The City reserves the right during the life of any franchise granted hereunder, to

install and maintzin free of charge upon the poles and conduits of the grantee any

wire and pole fixtures necessary for municipal networks such as
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police and fire, on the condition that such installations and maintenance thereof
do not interfere with the Operations of the Grantee.

B. The City reserves the right during the life of any franchise granted hereunder, to
inspect and supervise all construction or installation work performed subject to
the provisions of this Ordinance to insure compliance with the terms of the
Ordinance as set forth in Sections (8) and (25) herein.

C. Nothing in this Agreement shall in any way or to any extent be construed 1o
waiver, modify, or abridge the City’s right of eminent domain in respect to the
Grantee.

D. Any right or power in, Of duty impressed upon any officer, employee, department
or board of the City shall be subject to transfer by the Council or by law to any
other officer, employee, department or board of the City.

E. The City shall have the first right of refusal to set any poles and underground
conduits required, The Grantee shall require permission from the City before
constructing or erecting any new poles or underground conduit.

F. The City reserves all rights not specifically granted herein.

SECTION 32. Designated Franchise Area.

A. The Crantee shall provide service to all dwelling units located within the
designated franchise area. If extraordinary circumstances exist for the denial of
such service, such denial may be reviewed Dy the CAO upon request of the

subscriber and all alternatives for the provision of service shall be reviewed.
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B. In the event the continued use of a street within a designate construction area is

denied for any reason, the Grantee will make every reasonable effort to provide

service by alternate route.
SECTION 33. Aunexation Policy,

A. The Grantee of any franchise hereunder shall within one (1) year of notification
by the City, extend its broadband telecommunications network so as to provide
service to substantially all residents of:

1. Newly annexed areas of the City contiguous to its designate franchise
area(s) not then served by a broadband telecommunications network.

2. If within (a) above there exists or it is planned that there will be less than
thirty (30) dwelling units per mile, the Grantee may collect an amount
equivalent to one-half (50%) of the costs of such extension on a prorated
basis from each subscriber or user connected to such extension.

SECTION 34. Subscriber Agreement,

A copy of all types of standard agreements with subscribers used by the Grantee shall
be provided to the Chief Administrative Officer or his designee within thirty (30) days of their
request.

SECTION 35. Subscribers Antennas,

The Grantee shall not require the removal, or offer to remove any existing Subscriber’s
antenna as a condition or provision of service. However, a subscriber may request in writing the
removal of any existing antenna. Such written request forms that may be developed or used by

the Grantee shall state that the removal of an antenna is not a condition of providing service and
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B. In the event the continued use of a street within a designate construction area is

denied for any reason, the Grantee will make every reasonable effort to provide

service by alternate route.
SECTION 33. Aunexation Policy,

A. The Grantee of any franchise hereunder shall within one (1) year of notification
by the City, extend its broadband telecommunications network so as to provide
service to substantially all residents of:

1. Newly annexed areas of the City contiguous to its designate franchise
area(s) not then served by a broadband telecommunications network.

2. If within (a) above there exists or it is planned that there will be less than
thirty (30) dwelling units per mile, the Grantee may collect an amount
equivalent to one-half (50%) of the costs of such extension on a prorated
basis from each subscriber or user connected to such extension.

SECTION 34. Subscriber Agreement,

A copy of all types of standard agreements with subscribers used by the Grantee shall
be provided to the Chief Administrative Officer or his designee within thirty (30) days of their
request.

SECTION 35. Subscribers Antennas,

The Grantee shall not require the removal, or offer to remove any existing Subscriber’s
antenna as a condition or provision of service. However, a subscriber may request in writing the
removal of any existing antenna. Such written request forms that may be developed or used by

the Grantee shall state that the removal of an antenna is not a condition of providing service and
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these forms shall be subject to approval of the City before use. Also the Grantee shall
demonstrate to the satisfactionv of the City, adequate insurance protection for the removal of
subscriber antennas.

SECTION 36. Subscriber Refunds,

If any subscriber or user of the Grantee of less than one (1) year terminates Service
because of Grantee's failures to render service to such ;ubscriber of a type and quality provided
for herein or if service to a subscriber or user of less than one (1) year is terminated without
good cause, or if the Grantee ceases o operate the broad band telecornmunications network
authorized herein for any reason except termination or expiration of a franchise granted
hereunder, the Grantee shall refund to such Subscriber of less than one (1) year amount equal
to the installation and connection charges paid by him in accordance with the schedule of charges
filed with and approved by the City. In no event shall the Grantee be required to refund the
monthly charge except as he may express a willingness to do so.

SECTION 37. Filing and Communigations with Regulatory Agencies,

The Grantee shall simultaneously file and maintain with the Chief Administrative Officer
or his designee copies of all petitions, applications, and communications transmitted by the
Grantee to, or received by the Grantee from all federal and State regulatory commissions or
agencies having competent jurisdiction to regulate the Operations of any broadband

telecommunications network authorized hereunder.
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SECTION 41. Ordinances Repealed.

All sections of Ordinances No. 496 and No. 1623 are hereby repealed.
SECTION 42. Severability, |

If any section, paragraph, sentence, clause, phrase, or portion éf this Agreement is for
any reason held invalid or unconstitutional by any Court of competent jurisdiction, such portion
shall be deemed a separate, distinct and independem' provision and such holding shall not effact
the validity of the remaining portions hereof.
SECTION 43. Enacting Clause,

BE IT FURTHER ORDAINED, that this Ordinance take effect from and after the date
it shall have been passed by the Council, certified and delivered to the Office of the Mayor in

writing by the Comptroller, and become effective as otherwise provided by law,

[HE FOREGOING ORDINANCE

CITY OF MEMPHIS , 2/5 7 PASSED
) 3
1st Reading. L 72 /; 5
>nd Reading LLLZ LT
By . 3rd Readin %)
Vs PO Approved, L
o X A |
C\g—\" 1. 4 (\7 k |

.
Mayor, City of Mempkis &_)Y

21773

{ hergby cartify that the foregoing Is & true
copy. and said document was sdopted by the
Gountil of the Clty of Memphis 2s above if}di»

approved by the Mayor.

Camptratler
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Date Signed:
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Item ¥ 31 prepared By paul Robinson

commissioner__Gates Approved By _ Paul Robinson
Asst. County Attorney

ORDINANCE NO. 134

AN ORDINANCE GRANTING R FRANCHISE TO MEMPHIS

CATV, 1TS SUCCESSORS AND ASSIGNS,‘IO OWN, OPERATE

AND MAINTAIN A BROADBAND TEIECO NICATIONS SYSTEM

IN SHELBY COUNTY, TENNESSEE

WHEREAS, Memphis CATV, a division of Time Warner Cable,
a division of Time Warner Entertainment Company. L.P. desires to
obtain from Shelby County Government a franchise to own, operate
and maintain a Broadband Telecommunications system in the
pnincorporated areas of Shelby County, Tennessee: and

WHEREAS, Memphis CATV, has executed an AgreemenT known
ag the "Memphis CATV Franchise Agreement” which Agreement is
attached hereto as Exhibit “A" and incorporated herein by
reference as though set forth herein verbatim, (the "New
ﬁqreement"); and

- WHEREAS. This body., the Board of County Commissioners

of Shelby County, Tennessce has reviewed the terms, conditions
and provisions of the New Agreement and deem Cthe terms,
conditions and provigions of the New Agreement to be within the
best interest of the citizeng of the County of Shelby and deem
the New Agreement acceptable; and

WHEREAS, Prior to entering into the New Agreement it is
necessary to terminate the previous Agreement known as the
Memphis CATV., Inc. Ccable Television Franchise Resolution ("the
014 Aqreement"): and

WHEREAS. Menmphis caTV, and Shelby County Government are
in agreement that the 0ld Agreemgnt should pg,terminated by. the
congent of the parties thereto: and

WHEREAS., On oOf about November 4, 1992. Memphls CATV.
Inc. transferred and assigned part of its franchise rights under

the ¢ld Agreemant to Millington CATV, inc. (hereinafter

“Millingten"): and
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WHEREAS. Millington received by asgignment from Memphis
ceaTvV. Inc. and approval by resolution of the Shelby county Board
of Commissioners enacted March 9. 1983, @ franchise grant
(hereinafter the wMillington Franchise Resolution™) allowing
Miilingten to service the area of shelby County commencing at
the Fayette County line and the Loosahatchie River; thence west
along the Loosahatchie River to the Mississippi River tTo the
Tipton County Line, east along the Tipton County Line to the
Fayerte County TLine, and south along the Fayette County Line to
the Loosahatchie Rivet (the ndesignated area'): and

WHEREAS, Millington wishes to continue to operate under
the terms and conditions of that graﬁt of franchise.

NOW, THEREFORE BE 1T ORDAINED BY THE BCARD OF COUNTY
COMMISSIONERS OF SHELBY COUNTY. TENNESSEE, That: All provisions
of the ©0l1d Agreement less and except the grant of franchise ta
Millington to carry on ite operations in the designated area are
hereby terminated.

gE IT FURTHER ORDAINED, That Millington shall continue
to operate undec the cerms and conditions of the Millington
Franchise Resolution for the remainder of the terms of the Cld
Agreement, which term shall expires January 26, 1996.

BE 1T FURTHER IORDAINED, That the New Agreementl is
hereby approved.

BE IT FURTHER ORDAINED, That the Mayor of Shelby Countly
is hereby autherized to execute the New Agreement and any othetl

adccuments attendant thereto, including any a ents nNecessary

for the termination of the 0ld RAgre

T{1iam N. Morris/
Se e —-County MayeoIo- ms

Date: oy \9\ CN

ATTEST!

/Mﬁf_%&&———
éﬁqu? Clerk of County Commission

Ficst Reading _ﬁéﬁfﬁber 25, 1993
second Reading Decembetr b, 1293
adopted

Third Readlng December 20; 1993

30/46-47
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ORDINANCE NO. 134

AN ORDINANCE GRANTING RN FRANCHISE TO MEMPHIS

CATV, 1TS SUCCESSORS AND ASSIGNS, TO OWN, OPERATE

AND MAINTAIN A BROADBAND TELECOMMUNICATIONS SYSTEM

IN SHELBY COUNTY, TENNESSEE

WHEREAS. Memphis CATV. 3 division of Time Warner Cable,
a division of Time Warner Entertainmwent Company. L.P. desires to
obtain from Shelby County Government 3 franchise to own, operate
and maintain =& Broadband Telecommunications System in the
unincorporated areas of Shelby County, Tenneesee; and

WHEREAS., Memphis CATV. has executed an Agreement known
ag the "Memphis CATV Franchise Agreement” which Agreement is
attached hereto as Exhibit "A" and incorporated herein by
reference as thbough set forth herein verbatim, {the "New

Agreement"): and

WHEREAS. This body. the Board of County commissioners

of Shelby County, Tennessce nhas raviewed the terms. conditions

and ©provisions of the New Agreement and deem the terms,
conditions and provisions of the New Agreement to be within the
best interest of the citizens of the County of Shelby and deem
the New Agreement acceprtable; and

WHEREAS, Prior to entering inte the New Agreement it is
necessary Lo terminate the previous Agreement known as the
Memphis CATV, Inc. Cable Television Franchise Resolution ("the
old Agreemenc"); and

WHEREAS. Memphis CATV, and Shelby County Government are
in agreement that the 014 Agreement should pe terminated by the
consent of the parties thereto: and

WHEREAS, On or about November 4, 1592, Memphis CRTV.
Inc. transferred and assigned part of its franchise rights under

the ©Old Agreement to Millington CATV. Inc. (hereinafrer

“Millingzton®"): 2and
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WHEREAS. Millington received by assigunment from Memphis
CcATV. lInc. and approval by regolution of the Shelby County Board
of Commissioners enacted March 9. 1983, a franchise grant
(hereinafter the wMillington Franchise Resolution") allowing
Millington <to service the area of shelby County commencing at
the Fayette County line and the Loosahatchie River; thence west
along the Loosahatchie River to the Mississippi River to the
Tipton County Line. east along the Tipton County Line to the
Fayette County TL.ine, and south along the Fayette County Line to
the Loosahatchie River (the ndesignated area"): and

WHEREAS., Millington wishes to contipue to operate under
the terms and conditions of that grant of franchise.

NOW, THEREFCRE BE 1T ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF SHELBY COUNTY. TENNESSEE, That: All p:ovisions
of the ©01d RAgreement jess and except the grant of franchise ta
Millington to g¢arry of its operations 1in the designated area are
hereby terminated.

BE IT FURTHER ORDAINED, That Millington shall continue
to operate under the tetms and conditions of the Miilingron
Franchise Resolution for the remainder of the terms of the 01ld
Agreement, which term shall expires Japuary 26, 1996.

BE 1T FURTHER -ORDA1NED, Tnhat the New Agreement is
hereby approved.

BE IT FURTHER ORDAINED, That the Mayor of shalby County
is hereby authorized to execute the New Agreement and any other

ents necessary

documents attendant thereto, inqluding any d4dg

for the termination of the 0ld Agreg

T7iiam N, Morris/
R o —»County May@{‘_ et e e TSt T

Date: LO Q-

ATTEST:
- Mﬁﬂ»@é@:"
ﬁkful? Clerk of County Commigsion
Ficst Reading November 25, 1993

_Naovember <2y - -
second Reading December 6, 19923

adopted
Third Reading December 20, 1993

30/46~-47
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3. GRANT OF AUTHORITY
' A. ~ Not exclusive
B. Application requirements
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COMPANY RULES
A. Promulgation of Company Rules and Regulations
B. Filed with Chief Administrative Officer

CONDITION OF ROAD OCCUPANCY

A. Contracts with MGL&W, Telephone, Others

B. Poles and wires maintenance :

C. Non-interference with County Utilities

D. County Engineer to approve

E. Refocation or removal by Grantee

F. Underground Utilities - when required

G. Tree Trimming

H. Strect/Wiring Replacement

I. Building Moving Permit, temporary wire removal
1. Fire or Disaster - cable, wires severed

K. Barricades, Flags, Flares Srreet Construction

L. Temporary Disconnections Strect Construction
APPROVAL OF TRANSFER AND RIGHT OF ACQUISITION BY COUNTY

Change in ownership or Control

Financial Solvency of Proposed Transferce
Maintain technical capability

County’s right to purchase system
Mortgage rights of Grantee

Subordinate ta Right af County

SROOE >

PAYMENTS TO COUNTY

A. Annual Franchise Fee
B. Quarterly reports

C. Not considered tax
D. Payments to County
RATES

Rates Charged by Grantee

FREE CONNECTION AND SERVICE

A. One connection for public/nonprofit schools, fire, Mayor, Library,
Commission Chamber, Courthouse, Sheritf, and other County buildings
B. County's right 1© extend service

RECORDS AND REPORTS

Business Operation Accounts required
Report to Chief Adwministrative Ofticer
Report of stockholders

"Down-Time" when report required

General Information - fiting reguired
Filing with Chairman of the Commission

aEPUO®>
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TERM OF FRANCHISE

COMMENCING OF CONSTRUCTION

60 days after MGL&W contract permits required
&0 Furnish Performance Bond

Area delineated

Construction completed in 24 months

Failure to Comply

Cause for Revocation of Franchise

Prompt Compliance required

Letter of Credit - $10,000,000

TomEUNT>

PUBLICATION COSTS
Grantee t0 assume cOStS

ACTIVITIES PRORIBITED

A. Interfecence with non-tubscribers prohibited
B. No retail sales

C. Repairing and Servicing

D. Undue preferences 10 subscribers probibired

LIMITED PURPOSE

MINORITY PROGRAMMING
One Channel for lease 10 minoritics

LOCAL ORIGINATION PROGRAMMING
A Equipment required
B. Studio within county

LOCAL OFFICE
Maintain Jocal address for subseriber use

INTERCONNECTION
A. Interconnecting with other networks
B. Request by County of feasibility study

NETWORK TECHNICAL STANDARDS
Performance requirements

MEASUREMENTS
Al Test performance criteria
B. Measurements

CONSTRUCTION STANDARDS
Edison Electrical Institute Publication

U. S. Dept. of Commerce, National Burenu of Sundards, Handbook #18.

Antenna Support Structuees (towers)

A,
B. National Electric Code (electronic equip)
C
D Painting, lighted, mwaintenance of towers

L or

30

30
30
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32
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pntee not to install new poles and conduits in existing areas

antee obligation of placing underground network facilities.
Hlation subject to prior County approval

26. [PRY JURISDICTION AND PROCEDURES

2dband Telecommunications Regulatory Board created
ers and duties established
iy proceedings

27. WUHE ART

enance of equipment current with other networks

services to be filed with Chief Administrative Officer
28. ND ACCEPTANCE OF FRANCHISE,

NSURANCE CERTIFICATES AND BOND
of County to scek compliance on oceasio
rom duty by Grantee ) ‘
L acceptance by Grantee within 30 d

n with franchise is no

ays of ordinance adoption,

29. B OF THE FRANCHISE

reserves right 10 revoke franchise
for termination

equirements

s for violations

B! penalties under Section 5
30. IND RENEWAL OF FRANCHISE
kit disposal upon expiration
t Good Condition of sites

31 §GHTS OF THE COUNTY IN THE FRANCHISE

bnduit construction by County '

rights reserved

bmain rights

ties subject to transfer by Commission or by law
gst refusal rights - poles and conduit

is reserved not specifically granted

32. BNCHISE AREA

elling required

prhen denied by County
33. EEMEGNT

frm 10 be: filed with Chief Administrative Officer
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removil of subscriber antennas
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SUBSCRIBER REFUNDS
Conditions upon which refund made

FILING AND COMMUNICATIONS WITH REGULATORY AGENCIES
Petitions, applications and communications transmitted by Grantee of
received, shall be simultaneously filed with Chief Administrative Officer

FURTHER AGREEMENTS AND WAIVERS
A. All rights granted to be under Franchise and no other
B. Franchise granted under County Rights only

EXPANSION OF ACCESS CHANNEL CAPACITY
New Channels may be applied for by Grantee

EQUAL OPPORTUNITY
Franchise granted on 2 non-discriminatory basis

ORDINANCES REPEALED

SEVERABILITY
Any portions held unconstitutional not to affect remainder of franchise

ENACTING CLAUSE
Adoption of {ranchise ordinance
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AN AGREEMENT GRANTING A FRANCHISE TO MEMPHIS CATV, A

DIVISION OF TIME WARNER CABLE, A DIVISION

OF TIME W ARNER

ENTERTA‘(NMENT COMPANY, L.I., TS SUCCESSORS AND ASSIGNS,

TO OWN, OPERATE AND MAINTAIN

BROADBAND

TELECOMMUNXCAT!ONS SYSTEM IN SH SLBY COUNTY, TENNESSEE:
SETTING FORTII CONDITIONS ACCOMPANY!NG THE GRANT Or
TIE FRANCHISE; AND PROVIDING TOR REGULATIONS AND USE OF

THE SAID SYSTEM BY SAID COUNTY AS FOLLOWS.

SECTION 1. Short Title.

This Agreement shall be known and may be cited as the "Memphis CATY Franchise

Agreement”.
SECTION 2. Definitions.

For the purpose of this Agreement,

the following terms, ph

rases, words and their

derivations shall have the meaning given herein. When not inconsistent with the context, words

used in the present tense include the future and words in the singular number include words in

the plural nu mbcer.

Words denoting a particular gender include both genders.

A "ADDITIONAL SERVICE" shall ‘mean @ subscriber service provided DY the

Grantee in addition to Basic Service.

B. # AFFILIATE" means any entity which owns OF controls,

controlled by, or 18 under the ownership with Grantee.

or is owned or

C. " ANNUAL GROSS REVENUES" shall mean all revenues received by the

Grantee, its Affiliates of Subsidiaries derived from, or in any way related to, the

operation of Tranchise granted hereunder,

from customers located 1n

unincorporated Shelby County. Annual gross revenues chall not include: (i) the

revenue of the Granice Of any other entity which is rcce

ived directly from the sale

of any merchandise through any Service distributed over Grantee's proadband

et e ikl Rnanian] - e ¢ oo
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telecommunications aetwork (except that any compensation received by Grantee
for the lease or use of channel capacity, the carriage Of programming, of any
other services rendered by Grantee shall be regarded as annual gross revenues);
(i}) taxes imposed by law on Subsﬁribers ‘which theGrantee is obligated to collect,
or Franchise fees paid by any person (including, without limitation, Subscribers
or Grantee) in connection with the receipt by Grantee of revenues from the
operation of the Grantee's broadband telecommunications network (iii) amounts
collected by the Grantee from Subscribers o0 pehalf of Leased or ACCesS Channel
programmers, other than Affiliates, 10 Ihe extent that said amounts are passed by
the Grantee 10 said programmers; (iv) any investment incomeé eamed by the
Grantce on cash or marketable secunties; and (v) bad debt write offs. Annual
Gross Revenues shall include all revenues received by Grantec in payment for the
use of advertising time on the broadband telecommunications network, except for
commissions paid to of deducted by a third party who is neither an Afl filiate or
subsidiary of Grantee.

"BASIC SERVICE" shall mean the lowest priced service tier which includes the
retransmission of local television broadcast signals.

"BROADBAND TELECOMMUNICATIONS NETWORK" OR "NETWORK"
shall mean any network of cables and/or other cquipment used for the purpose of
transmission of television, radio, data, audio and/or other signals, either analog,
digital, of optical including cable lelevision signais, for sale or use DY the

inhabitants of the County.

03/0
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"CABLESYSTEM" OR nCOMMUNITY TELEVISION SY STEM" shall mean
a facility, consisting of a set of closed transmission paths and associated signal
generation, reception, and control equipment that is designed to provide cable
service which includes video programming and which is provided to multiple
subscribers within 2 comrmunity, but such term does not include (A) a factlity that
serves only to retransmit the television signals of one or more television broadcast
stations; (B) a facility that serves only subscribers in one Or MOTe multiple unit
dwellings under common ownership, control, or management, unless such facility
or facilities uses any public right-of-way; (C) 2 facility of a common carrier
which is subject, in whole or in part, to the provisions of title 11 of the Cable
Television Act of 1984, except that su‘ch facility shall be considered a cable
system to the extent such facility is used in the transmission of video
programming dircctly 1o subscribers; or (D) any facilities of any electric utility
used solely for operating its clectric utility systems.

"COMMENCE OPERATION" shall fnean that time and date when sufficient
distribution facilities have peen -instalied so as 1o permit the offering of service
to at least twenty-five percent (25%) of the dwelling units located in the
designated {ranchise area(s) approved by the County for construction by the

Grantee.
nCOMMISSION" shall mean the Board of County Cammissioners of Shelby

County, or any legally appointed or elected successor Or agency.

e e s+ Dl b e TR b e
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“COUNTY" shall mean unincorporated areas of the County of Shelby, 3 Political
Subdivision of the Smtc_of Tennessee.

"DATA GRADE" shall mean coded transmission primarily digital in nature.
"DESIGNATED FRANCHISE AREA" shall mean the geographic area of
unincorporated Shelby County, outside of any municipalitics located with the
County. ‘

*GRANTEE" shall mean, "Memphis CATV, A Division of Time Warner Cable,
A Division of Time Warner Entertainment Company, L.P.", and any lawful
successor, or Assignee thereof.

WITEAD END" shall mean the i:md, clectronic processing cquipment, antennas,
tower, building, and other appurtenances normally associated with and located at
the starting point of a broadband (clecommunications network.

"MAY" is permissive.

nOFFICE" the use of the title of any' officer, employee or office shall mean such
officer, employee 0T office of Shelby County unless otherwise specifically
designated.

sSALE" shall include any sale, exchange, Of barter.

»SHALL" and "MUST" each is mandatory.

*STATE" shall mean the State of Tennessee.

wSTREET" shall include all streets, highways, aventies, lanes, alleys, courts,

places, squares, curbs, sidewalks or other public ways in the County which have

03/07/00 TUE 12:26 [TX/RX NO 9144] o013
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or may hereafter be dedicated and open to public use, OF such other public
a any law of this State.

| mean any person, firm,

bheen

property SO designated i
WCUSTOMER" shal

iving basic and/or addition

company,

nSUBSCRIBER" OR

T.
al service from

corporation of association lawfully rece

the Grantee. _
"SUBSTANTIALLY COMPLETED“' shall mean that time and date when

Jities have been installed so as 10 permit the offering of

sufficient distribution faci
d in the

t ninety percent (50%) of the dwelling units locate

service to at leas
ed by the County for cons

truction by the

designated franchise area(s) 2pprov

Grantee.
rily analog in nature including

"VIDEO GRADE" shall mean transmission prima

of a television broadcast,

V.

the picture phase

SECTION 3, Grant of Authorily.

se granted hereunder by tt

ye County shall not pe exclusive and the County

A The franchi
provided that if said other

rves the right 10 grant a similar franchise at any time,

isions imposing 1esser obli

e County shall grant a modi

rese
gations on the grantee(s) thereaf

franchise(s), contain(s) prov
than are imposed on Grantce hereunder, then th fication of
nchise terms in accordance with the provisions

providing for equivatent fra
through 7-55-208 of

this Franchise
the State of Tennessee’s 1aw

of Chapter 59, Sections 7-59-201

concerning overlapping franchises.
The Grantee's application for a franchise grant hereunder shall be filed with the Chief
Administrative Officer, or his designee in accordance With the filing instructions

-5 -
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contain the following written information and

promu\gnted by the County and shall

provisions:
plication shall be accompanied

-- Each 2p

five Thousand Dollars (325 ,000) Proposal Bond
red Dollars (3100)

1. Proposal Bond and Filing Fee
and payment

by a Twenty-
n-refundable filing fee to the County of One Hund

and payable concurrent]

of no
y with the submittal of the

which sum shall be due

application.
2. Name and Address of Applicant - The name and business address of the
4 signature of applicant or appropriate

applicant, date of application an

corporate officer(s)-

roposed Operation -~ A general description of the

3. Description of P
applicant’s proposcd opcration including, but not fimited to, designated
ss hours; operating staff; maintenance

area(s) applied for; busine
duired in the ordinanc

if available, the rules of

franchise
e; management and

cedures beyond those 1€

pro
ment and procedures; and,

marketing staff comple

C access.

operation for pubh
of the

4, Signal Carmiage == A statement, for i iformational purposes only,
television and radio services 1o pe provided, including signals 10 be
received via microwave, satellite, of f-the-air and locally originated.
5. Special Services - A statement setting forth 2 description of the
s a description of the production

rvices proposed as well 2

automated s€
facilities to be made available by the Grantee for the public, raunicipal,

-6 -
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and educational channels required to be made availabie by the provisions
of this franchise o7 the Tederal Communications Commission.

Programming Assistance = A statement describing any assistance in terms
of personnel, equipment of additional channel capacity 0 pe designated

for the program ming assistance for the public, educational and

govemment

access channels.

Schedule of Charges - A statement of the applicant’s proposed Schedule

of Charges.

Applicdnt Organization -- A statement detailing and setting forth the name

and addresses of all persons having a Proprietary orf equitable interest in

the franchise and in the event the applicant is 2 corporation, the names

and addresses of the officers, directors and shareholders of said

corporation together with the number of shares held by each shareholder,

both nominal and bcneﬁcial'own'\ng ten percent (10%) or more of the

outstanding shares of the corporation’s outstanding stock-

intra-Company Relationships - A statement describing all intra-company

relationships of the applicant, including parent, subsidiary OfF affiliated

companies.

A statement

Agreements and Understandings setting  forth atl

agreements and understandings whether written Of oral existing between
the applicant and any other person, firm, group

or corporation with

respect 10 any franchise awarded hereunder.

03/07/00 TUE 12:26
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{1.  Financial Statements -- Al Applicants chall furnish audited financial
statements for its WO (2) latest ﬁscal.j:cars unless applicant has not been
in existence for at least two (2) years, then applicant shall furnish audited
financial statements for such lesser periods of {ime covering the period
{hat the applicant has been in existcncé. 1f the applicant is a partnership,
audited financial statements shall include copies of the "U.S. Partnership
Return of Income” (IRS Form 1965) for its latest (WO (2) fiscal years of
such Jesser period of time that said partnership has been in existence.

12, Financial Projection - A ten (10) year operations pro forma financial
statement which shall include estimated initial and continuing plant
investment, annual profit and loss statements detailing income and
expenses, annual balance shects and annual levels of subscriber
penetration. Such projections shall also specify the estimated average
profit or loss anticipated b}l,f the applicant for the first ten (10) year
operations period, and shall specify the computations used to provide such
estimate, Costs anticipated for voluntary services Or contributions shall,
if presented, be. incorporated in the pro forma financial statements as
required in the Ordinance, but shall be separately identified.

13.  Financial Support -- An applicant for a new franchise shall supply suitable
written evidence from 2 recognized financing institution addressed both 10
the applicant and to the County, advising that the applicant’s planned

aperation has peen analyzed by {he institution and the financing institution

-8 -

\

JECISIP R e iy e T J T TS

03/07 J :
7/00 TUE 12:26 [TX/RX NO 91441 (@017

PRI



————

FARRIS MATTHEWS

14.

15.

16.

Fax:901-259-7150

Mar 7’00 11:41

is prepared 10 make the required .fur.\ds qvailable t0 applicant if it is
awarded a franchise. 1f the pkmned operat'\on isto be internally financed,
a corporate board fc_solution or statement from 3 qualified officer of the
applicant shall be supplied authorizing the cbtainment and expenditure of
cuch funds as are required to construct, install and operate the broadband
Telecommunications Network contemplated hereunder.

Technical Description =- A technical description of the type of network
proposed by the applicant including, but not limited to, network
configuration (e-8- hub), network capacity, and two-way capability,
studio, studio equipment, planned hours of operation and hours of
availabitity, if any, that said studio, studio equipment and network
personnel will be made available 1o educational institutions and other
similar agencies.

Engineering Statement - A statement from the applicant‘s senior technical
stalf member Of consultant advising that he has reviewed the Network
Description, the Network Technical Objectives, Performance
Measurements, Channels to be Provided, Service Standards, Construction
Standards and Conditions of Street Occupancy‘ as set forth in this
Ordinance, and that the npplicam’sp]anned network and operations thereof
will meet all the requirements set forth herein.

Existing Franchises == A statement of existing franchises held by the

applicant indicating when the franchises Were issucd and when the systems

.9 -
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were constructed in each respective governmental unit together with the
name, address and phone number of 2 responsible govcmmental official
knowledgeable of the applicant. The statement shall include an
explanation and disposition of any Jawsuits with respect to operation of 2
CATV network in which the applicant or any of its officers oF directors
or stockholders of ten percent (10%) or more of its voting stock have been
involved.

17. Convictions — A statement as to whether the applicant or any of its
officers or directors or holders of ten percent (10%) or more of its voting
stock has in the past ten (10) years been cqnviclcd of a felony which, in
any way, relates to such applicant’s ability or competency 1o perform its
obligations under this Ordinance.

18.  Opemting Experience -- A statement detailing the prior CATV experience
of the applicant including thai of the applicant’s officers, management and
staff to be associated with the proposed operation.

19.  Franchise Renewal Information —= 1f an application is for renewal of a
franchise, the Proposal must include, in addition to the applicabie
information required in subsections one (1) through eighteen (18) above:
a. A summary of the technical and financial history of the network

since the granting of the original franchise.
b. A “statement and timetable that outlinés all ‘proposed changes,

expansion of improvements in the nctwork as 10 services, Of
-10 -
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technical specifications during the forthcoming five (3) year

period.

c. For informational purposes only, a summary of the programming

history of the network since the franchise was'granted and a

statement of any proposed changes.
Additional Requirements =~ The initial application for a franchise shall
respond specifically, and in sequence, 10 subsections (1) through (19) of
this section and shall be bound separately from any additional information
offered by the applicant. Fifteen (15) copies of the application shail be
supplied to the County. Supplementary, additional or other information
that the applicant deems reasonaﬁlc for consideration may be submitted at
the same time as its applications in the same number of copies. The
County may, atits discretion, consider such additional information as part
of the application.
Supplementztion to Applications - The County reserves the right 10
require such supplementary, additional or other information that the
County deems reasonably necessary for its determinations. Such

modifications, deletions, additions of amendments 10 applications shail be

considered only if specifically requested by the County,
Police Powers -- This Franchise by the Shelby County is in the exercise
of its Police Powcrs. There is hereby granted by the County to the

Grantee the non-cxclusive right and privilege 10 construct, crect, opcrale

11 -
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and maintain in, upon, along, across, above, over and under the streets,
alleys, public ways and public places now, or hereafter, 1aid out or
dedicated, and all cxtcnsions or additions of any of same in the County,
poles, wires, cables, underground conduits, manholes and other television
conductors and fixtures of any sort necessary or incident 10 the
maintenance  and operation in the County of a broadband

telecommunications network.

SECTION 4. Compliance with Applicable Regulations, Laws and Ordinances,

A

Consistent with the requirements of the FCC, any amendments of the FCC Rules
and Regulations required to be incorporated into 2 franchise agreement shall be
so incorporated within 90 days or as required by FCC Rules.

The Grantee shall at all times comply with all applicable Jaws and regulations of
the state and federal governments O any administrative agency thereof, and if in
its opinion any state Of federal laW or regulation shall require the Grantee o
perform any service or shall prohibit the Grantee from performing any service
which conflicts with the terms of this franchise, the Grantee shall notify Shelby
County of such conflict for the purpose of seeking any necessary amendments to
this franchise agreement. If the County so determines that the franchise is in
violation of such staie or federal Jaw or regulation, the County shall so notify the
Grantee and shall have the right to adopt amendments modifying the effected

provisions herein so as Lo comply with said state or federal law or regulation.

-12 -
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Grantee shall at all times during the life of this franchise be subject to all Tawful
exercise of the police pOWer by the County and shall comply with any and all
Ordinances which the County has adopted or shall adopt applying 10 the public
generally.

Grantee Liabilit\'dndemniﬁcation-?erformanoc Bond.

1t shall be expressly understood and agreed by and between the County and the
Grantee that the Grantee shall save the County harmless from all loss sustained
by the County on account of any suit, judgment, execution, claim or demand
whatsoever afis’mg out of but not limited to copyright infringements and all other
damages arising out of the installation, operation or maintenance of the broadband
telecommunications network authorized herein whether or not any act or omission
complained of is authorized, allowed or prohibited by this Agreement. In the case
suit shall be filed against the County, either individually or jointly with the
Grantee to tecover for any claims c':r damages, the Grantee upon notice to it by
the County,' shall defend the County against the action and in the event of 2 final
judgment being obtained against the County, either individually or jointly with the
Grantee, solely by the reason of the acts of the Grantee, the Grantee will pay said
judgment and all costs and hold the County harmless therefrom.

The County shall notify the Grantee’s representative in the County within fifteen
(15) days after the presentation of any claim or demand to the County, either by
suit or oth'erwvisc, made against the County on account of any negligence or

contract as aforesaid on the part of the Grantee.

- 13-
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cuch as consultant or attorney fees, and shall also include the rcasohablc value of
any services rendered by the County Attorney or his staff or any other employees
of the County.
The insurance policies mentioned above shall contain an endorsement stating that
the policies are extended to cover the liability assumed by the Grantee under the
terms of this Ordinance and shall contain the additional endorsement as follows:
1. 1t is hereby understood and agreed that this policy may not be canceled
nor the amount of coverage thereof reduced unti) thirty (30) days after
receipt by the Chief Administrative Officer or his designee by registered
mail of a written notice of such intent to cancel or reduce saild coverage.
All bonds, policies of insurance oF certified copies thereof and written evidence
of payment of required premiums shall be filed and maintained with the Chief
Administrative Officer or his designee during the term of any franchise granted
hereunder.
The County shall have the right to intervene and the Grantee specifically agrees
by his acceptance of a franchise hereunder not to 0ppose such intervention by the

County in any suit or proceeding to which the Grantee is a party concerning this

franchise and 1ts terms.
Service Standards.
Office and Telephone Availability: Knowledgeable, qualified company

representatives will be available to respond 10 customer telephone inquiries

Monday through Friday between the hours of 8:00 a.m. and 5:00 p.m.

- 15 -
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Additionally, the system will establish supplemental hours on week days and
weekends that fit the needs of the community.

Under normal operating coﬁditions,» telephone answer time, including wait time
and the time required to transfer the call, shall not exceed 30 seconds. This
standard shall be met no less than 90% of the time as measured on an annual
basis.

Under normal operating conditions, the customer will receive a busy signal less
than 3% of the total time that the office is open for business.

Customer service centers and bill payment locations will be open for customer
transactions Monday through Friday from 8:00 am to 5:00 pm. unless there is 2
need to modify those hours because of the location oF customers served. The
system will establish supplemental hours on weekdays and weekends if it would
fit the needs of the community.

Installation, Outages and Service Calls: Under normal operating conditions, each
of the following standards will be met no less than 95% of the time as measured
on an annual basis.

Standard installations will be performed within seven business days after an order
has been placed. A standard installation is one that i within 125 of the existing
cable distribution system.

Excluding those situations which are beyond the control of the cable system, the
company will respond to any service interrupiion (area or neighborhood outage

affecting 2 or more customers) promptly and in no event later than 24 hours from

- 16 -
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the time of initial notification.  All other regular service requests will be
responded 10 within 36 hours during the normal work week for that system.

The appeintment window alternatives for tnstallations, service calls and other

installation activities will be:

1. morning
2. afternoon
3. all day

during normal business hours for that system. The system will schedule

supplemental hours during which appointments can be scheduled based on the

needs of the community.

If at any time an installer or technician s running late, an attempt (0 contact the
customer will be made and the appointment rescheduled as necessary at a time
that is convenient to the customer.

Communications, RBills and Refunds: The company will provide wriften
:nformation in each of the following areas at the time of installation and at any

future time upon the request.of-the customer:

I. Product and services offered
2. Prices and service options

3. Instatlation and service policies
4. How to use the cable service

Bills will be clear, concise and understandable.

-17 -
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Refund checks will be issued prompﬂy. but no later than the customer’s next
billing cycle following the resolution of the request and the retumn of the
equipment by the company ¢ service has been terminated.

Customers will be notified a minimum of thirty days in advance of any rate of
channel change, provided that the change is within the control of the company.
The Grantee shall maintain and operate its broadband telecommunications network
in accordance with the rules and regulations as are incorporated herein or may be
promulgated by the Federal Communications Commission, the United States
Congress, or the State.

The Grantee shall install a bi-directional network having a minimum initial
bandwidth of 450 MHz and 2 minimum reverse pandwidth capability of 25 MHz.
Whenever a reverse orf feedback circuit is activated at a subscriber location, it
chall be installed so as to permit subscriber notification and deactivation.

The Grantee shall provide at Jeast one dedicated, noncommercial public access
channel to be made available to local customers of the Grantee at all times on a
non-discriminatory basis.

The Grantee shall provide in addition to subsection (F) above, three additional
access channels; one for education; one for library use; and one for gcnera‘k
governmental use. For the life of the franchise and from the date these channels
are initially made available there shall be no charge unless prohibited by Federal
Communications Commission Regulations oOF, if not prohibited, in accordance

with the schedule of charges filed and maintained with the Chief Administrative

- 18 -
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Officer or his designee. If the Federal Communications Commission prohibits the
number of channels as above set forth, such failure shall not be construed to
eliminate the provisions herein requiring the approval of rates or lease of said
channels for municipal and educational purposes. The Grantce_:shall not be
responsible for the production costs of programs prepared for transmission for the
channels as set forth in Section 6, Paragraphs (F) and (G)-

The channels required in Section 6, Paragraphs (F) and (G) mﬁy be shared
between Shelby County and the City of Memphis until such time as additional
channel space‘is required in accordance with Section 39.

Whereas local programming ‘s of interest to the County, voluntary efforts 1o
provide a local origination progmmming channel are encouraged.

In addition, the system shall be equipped with an all channel emergency alert
system which shall be made available at no cost to the County for emergency
purposes at the request of the Mayér.

The Crantee, whenever i; is necessary to interrupt service over the broadband
telecommunications network for the purpose of network maintenance, alteration
or repair, shall do so at such time as will cause the least amount of inconvenience
to its subscribers, and uniess such interruption is unforeseen and immediately
necessary, it shall give. reasonable notice thereof to the affected subscribers.
The Grantee shail provide the County frequency spectrum of 6 MHz upstream
and 6 MHz downstream for daty transmission by the County. Grantee shall make

no transmission or tariff charge to County for said frequency spectrum Of the use

-l9_
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thercof: however, the County <hall first enter into a contract with Grantee with
regard to any such specific use. The contract may also include details of any
construction, activation, or on-going maintenance which may be necessary.

SECTION 7. Company Rules.

A The Grantee shall have the authority to promulgate such rules, regulations, and
terms and conditions governing the conduct of its business as shall be reasonably
necessary or incident to the exercise by the Grantee of its rights or as shall be
reasonably necessary oOr incident to the performance by the Grantee of its
obligations under this franchise, and to assure an uninterrupted service 10 each
and all of its subscribers and users, provided, however, that such rules or
regulations, terms and conditions shall not conflict with the provisions herein or
with laws, regulations, ordinances, or rulespf the State of Tennessee, the County
of Shelby, the City of Memphis or the United States.

B. One copy of all such rules, rcgli!ntions, terms and conditions promulgated
together with any amendments, additions or deletions thereto, shall be maintained
on file with the Chief Administrative Officer or his designee and another copy
thereof shail be maintained for public inspection during normal business hours at
Grantee’s offtce in the County, No such rule, regulation, term, condition,
amendment, or additions and deletions thereto, shall take effect unless and until

so filed.

-20 -
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SECTION 8. Condition_of Road Occupancy.

A,

The Grantee shall enter into one of more contracts with the Memphis Light,
Gas & Water Division, South Central Bell Telephone and Telegraph Company or
the owner or lessee of any poles or -property located within the County to
whatever extent such contract ot contracts Enay be expedient and of advantage to
the Grantee in furnishing the service under this Eranchise to its subscribers and
users, but such contract shall not interfere with the obligations of the Mermphis
Light, Gas & Water Division to furnish service pursuant to Chapter 381 of the
public Acts of 1939 as amended,

The Grantee’s system, poles, wires, and appurtenances thereto, shall be located,
erected and maintained so as not 10 endanger or interfere with the safety of the
public or interfere with any improvements the County may deem proper 0 make
or as to hinder unnecessarily or obstruct the free use of the streets, alleys,
bridges, easements, or other public'propcrty.

The Grantee shall not placg poles or other fixtures so as {o interfere with any gas,
electric, telephone fixture, water hydrant or main. All such poles or other fixtures

placed in streets shalt be placed inside {he curb line, and when placed in

eascments, shall be placed close to the line of the lot abutting on said easement,
and only then in such a manner so as not to interfere with the normal travel on
said street, public ways, or said easement.

No underground construction shall commence without the prior approval of the

County Engineer, as evidenced by the issuance of a Road Cut Permit and the

- 21 -
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payment of fees required by County Resolution #16, dated January 25, 1982, and
attached hereto as Exhibit 1 and incorporated herein by reference. Such approval
shall be based upon plans and specifications submitted to him by the Grantee and
shall not be unreasonably denied of delayed. Al County property will be
restored to its original condition at ihe sole expense of the Gréhtcc.

E. whenever the Ceunty shall require the relocation or reinstailation of any property
of the Grantee in or about any of the streets of the County, it shall be the
obligation of the Grantee, upon notice of such requirement, to jmmediately
remove and relocate or reinstall such property as may be deemed necessary by
the city engineer {0 meet the requirements of the County. Such relocation,
removal, or reinstailation by the Cramec shall be at the sole expense of the
Grantee.

F. Wherever within the County the electric and telephone utilities are located
underground, it shall be the obligation of the Grantee to so locate or cause its
property to be Jocated underground. If subsequent to the construction of the
broadband te'lc-:ommunicaﬁons network the electric and telephone utilities relocate
their facilities underground, the Grantee shall in those places and at the same time
relocate its property underground. Eacilities of the Grantee placed underground
at the property owner’s request in an ared where electric and telephone utilities
are aerial, shall be installed at cost with the additional cost of underground

expense to be borne by the property owner. .
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Grantee shall have the authority to trim trees upon and overhanging the streets 50
as to prevent damape 1O the broadband telecommunications network and
interruption of service. Such lrée trimming as may be required will be done in
compliance with ail reasonable County requirements.

In case of disturbance 1o 2 street caused by the Grantee, the Grantee shall at its
own cost and expense and in a manner approved by the Director of Public Works
and County Engineer of the County, replace and restore such street in as good a
condition as before the work involving such disturbance was done.

The Grantee shall, on the request of any person holding 2 nuilding moving permit
issued by the County, temporarily raise or lower its wires to permit the moving
of such building. The expense of such temporary removal or raising or lowering
of the wires shall be paid by the person requesting the same and the Grantee shall
have the authority (0 require sucﬁ payment in advance. The Grantee shall be
given not less than 48 hours advanéc notice to arrange for such temporary wire
changes. In the event of 2 disagreement between the Grantee and a holder of a
permit, such disagreement will be resolved by the Chief Administrative Officer
or his designee.

If at any time, in case of fire or disaster in the County, it shall become necessary
in the reasonable judgment of the Mayor or the Chief of the Fire Department 10
cut or move any of the wires, cables, amplifiers, appliances or appurienances
thereto of the Granteg, such cutting or moving may be done and any repairs

rendered necessary thereby shall be made by the Grantee, at its sole expense.

- 23 -
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X. Grantee's work, while in progrcs)s, shall be properly performed at all times with
suitable barricades, flags, lights, flares, or other devices as required by the
County Engineer to protect all members of the public having occasion to use the

portion of the streets involved, or adjacent property thereto in accordance with

current County policies and practices.

L. The County reserves the right upon reasonable notice 10 require the Grantee at
his expense to protect, support, temporarily disconnect, relocate or remove from
the County’s strects any property of the Grantee by reason of traffic conditions,
public safety, street construction or wyacation, change Or establishment of street
grade, installation of sewers, drains, water pipes, power or communications lines,
tracks or other types of structure of improvements by governmental agencies of
any other structures of public improvement. Reasonable notice for this provision
of the Ordinance shall be construed to mean at least thirty (30) days except in the
case of emergencies where no specific notice period shall be required. In the
event of the failure by the Grantee to complete any work required above or any
other work required by County law or ordinance within the time established and
to the satisfaction of the County, the County may cause such work to be done and
the Grantee shall reimburse the County the cost thereof within thirty (30) days

after receipt of an iternized list of such cost.

~24 -
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Approval of Transfer and Right of Acquisition by the County.

Any change in ownership or control of the franchise shall be subject to the approval of

the County. The County shall not unreasonably withhold or delay such approval, unless the

Grantee fails:

A.

To show to the satisfaction of the County whether the proposed purchaser,
transferee, or assignee (the "proposed transferee”), which in the case of a
corporation, shall include all officers, directors, employees and all persons having
a legal or equitable interest in five percent (5%) or more of its voting stock, or
any of the proposed transferees principals:
1. Has ever been convicted for acts involving moral turpitude including, but
not limited to any violation of Federal, State or local law or regulations,
2. Has ever had a judgement in an action for fraud, deceit or
misrepresentation entered against it, her, him or them by any court of
competent jurisdiction; or
To establish, to the reasonable satisfaction of the County, the financial solvency
of the proposed transferee by submitting all current financial data for the
proposed transferee which the Grantec was required to submit in its franchise
application, and such other data as the Gfantor may reasonably request; or
To establish to the satisfaction of the County that the financial and technical
capability of the proposed transferee is such as shall enable it to maintain and
operate the cable system for the remaining term of the franchise under the

existing franchise terms.

.95 -
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Upon the expiration of th»c term of the franchise, without a request for renewal,
or upon any other termination thereof as provided herein, the County at its
election and upon the payment 10 the Grantee of a price equal 10 the fair market
value, shall have the right 10 purchase the network or interest thereof. Nothing
shall prohibit the Grantee in the event of the election of the County to purchase
the system from requesting the court to set a reasonable bond of the County to
secure the purchase price. T he Grantee shall execute such warranty deeds and
other instruments as may be necessary.

Nothing in this section shall be deemed 1o prohibit the mortgage ot the pledge of
the network or any part thereof.

Any such mortgage or pledge shall be subject to and subordinate to the right of

the County under this franchisc or applicable laws.

SECTION 10. Payments to County.

A

The Grantee shall, during each year‘of Operation under the franchise, pay to the
County as a franchise fec a sum equivalent to five percent (5%) of the annual

gross revenues 2s defined in Section 2C.

The Grantee shail file with the County quarterly reports during the period that the

franchise shall be in force, showing the gross revenues during the preceding
quarter, together with the appropriate sum due. Said report shall be filed within
forty-five (45) days after the quarter as established between the County and the

Grantee.

- 26 -
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C. The payment made by the Grantee to the County pursuant to the provisions of this
franchise ordinance shall not be considered in the nature of a tax but as a
franchise fee.
D. Any payment to the County required under the terms of this franchise or
otherwise shall be a part of the franéhise fee if applicable law so provides.
SECTION 11. Rates.

At present, rates charged by the Grantee are not subject to County regulation. In the
event of a legal change permitting the County to regulate the rates charged by the Grantee, the
County shall regulate rates in accordance with federal law and regulations. There shall be no
adjustment in rates for basic service as a resuit of the capital expenditures made by Grantee to
upgrade the system unless such an adjustment is allowed by federal law or regulations.

N

SECTION 12. Free Connection and Service,

A. The Grantee shall provide free of charge one connection and monthly service for
such public and non-profit private schools, elementary and secondary, fire
department, mayor’s office, library, Commission chambers and offices, county
courthouse, sheriff’s offices and other County buildings as the County may
hereafter designate, provided that such designated locations are within five
hundred (5007) feet of any existing network cable. The Grantee may charge for
footage on the basis of time and material for any such locations beyond the five

nundred (500°) foot limitation if such connection is designated by the County.

_27 -
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The County reserves the right at its expense to extend service to other areas
within such schools, buildings and agencies as it deems desirable without payment

of any fee to Grantee.

SECTION 13. Records and Reports,

Al

The Grantee shall keep complete and accurate books of account and records of
its business and operations under and in connection with this Franchise. The
County at all reasonable hours and upon the giving of reascnable notice to the
Grantee or its representatives shall have access to all of the Grantee's plans,
contracts and engineering, subscriber and service records relating to the
performance of the Grantee in the Shelby County under the terms of this
franchise. The County or its representatives shall have access at all reasonable
hours and upon the giving of reasonable notice to the Grantee 10 all accounts and
records of the Grantee pertaining to revenue for the purpose of ascertaining the
correctness of any and all reports filed with the County. The above records,
reports or acCounts, a copy thereof shall be maintained at all times in the office
of the Grantee.

The Grantee will report to the Chief Administrative Officer or his designee
quarterly on the progress of ‘construction until substantial completion of the
system.

The Grantee shall file annually with the Chief Administrative Officer or his
designee, not later than four (¢) months after the end of its fiscal year during

which it accepted a [ranchise nereunder and within four (4) months after the end

-28 -
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of each subsequent fiscal year, 2 copy of its report to his stockholders, and an
audited gross receipts letter épplicable to its operations under said franchise
during the fiscal yedr or fraction thereof.
If requested by the County, the Grantee shall file with the Chief Administrative
Officer or his designec within thirty (30) days of the request, a list of all network
ndown-time" received or experienced during the past year. All such submitted
data shall also include service restoral period. For the purposes of this provision
a certified copy of a logbook reflecting all such incidents will suffice.
The Grantee shall file annually, as set forth herein, with the Chief Administrative
Officer or his designee not later than four (4) months after the end of its fiscal
year during which it accepted franchise hereunder and within four (4) months
after the end of each subsequent fiscal year, a copy of its FCC Certificate of
Compliance to the Network Technical Standards.
The Grantee shall file annually with the Chief Administrative Officer or his
designee not later than four (4) months after the end of its fiscal year during
which it accepted a franchise hereunder and within four (4) months after the end
of each subsequent fiscal year the following supplemental information:
1. If a non-public corporation, a list of all current shareholders and
pondholders both of record or beneficial. 1f2 public corporation a list of
all shareholders who individually oras 2 concerted group hold five percent

(5%) or more of the voting stock of the corporation.

- 29 -
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2. A current list of all Grantee's officers and directors including addresses
and telephone numbers.
3. The names, address and both business and residential phone numbers of

the broadband telecommunications network system manager and chief

engineer.
4. One copy of all types of subseriber and user agreements,
5. Copies of all rules and regulations promulgated by the Grantee during the

fiscal year in the conduct of its business.
G. The Grantee shall file with the Chairman of the Board of County Commissioners
of Shelby County all reports required by this ordinance.

SECTION 14, Term of Franchise.

The {ranchise shall commence uﬁon the effective date of this ordinance and shall expire
on Janudry 26, 2006 unless renewed, revoked, or terminated sooner as herein provided.
However, grantee shall have the option to exterd the franchise and rights pranted by this
agreement for an additional five (5) years, if, at any time prior to January 26, 2006, grantee
upgrades its network so that the nctwor:k‘ is capable of providing a minimum of 70 channels of
programming to subscribers in Shelby County. |
SECTION 15. Commencing of Construction,

A. A Grantee within sixty (60) days after contract with Memphis Light, Gas &

Water Division, shail apply for such initial right of way permits from appropriate
state, county, and Tederal officials necessary for the crossing of highways or

coads under their respective jurisdiction; shall apply for permission as needed

- 30 -
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from the Federal Aviation Authority to erect and maintain antennas suitable for
the needs of the network and its subscribers or users; and shall apply for
whatever other permits as needed that a city, county, stéte or federal agency or
utility may require.

B. A Grantee, within sixty (60) days after the grant of an inital franchise hereunder,
shall furnish to the County a bond with corporate surety in an amount as
determined by the provisions of Section 5, herein payable fo the County to insure
the performance as required hereunder. The penal amount of said bond shall be
adjusted prior to the commencement of construction of designated construction
areas B through F to reflect the additional linear miles of network to be installed
by the Grantee. Such bond shall be maintained in effect until substantial
completion of construction.

C. A Grantee shall commence construction, if required, of the area as delineated in
the particular franchise agreement within the time period required in its particular
franchise agreement and such construction shall thereafter be diligently pursued
with operations to commence within the time period as required in its particular
franchise agreement. Grantee shall rebuild its existing cable system to conform
to the requirements of Section OE in accord with the terms of the proposal which
is annexed hereto. Construction shall proceed in stages if so required in a
particular franchise agreement 1:51(:55 excused for one or more of the foliowing

reasons.

IR ST U Bt
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1. Failure to obtain a right or permit of the sort described above required for
the construction or installation of some necessary part of the network, but
such failure shall not excuse of relieve a Grantee or its surety under the

bond unless Grantee can show that it exerted good faith and effort to

obtain such right or permit within the allowed time.

2. A war or other national emergency which prevents the Grantee from

obtaining materials of ‘instrumentalities for the network or skilled
personnel to operate it.

3. A strike or work stoﬁpage affecting construction of the network, a supplier
of some component nart of the network, termination or interruption of
construction by order or regulation of a Federal or State agency or Court,
or any other cause beyond a Grantee's control which, upon application by
Grantee, the Board of County Commissioners of Shelby County may
accept as justification for exfending the period during which the Grantee
shall commence construction of the network.

Within twenty-four (24) nw;)nths.of the commencement of construction, a Grantee

shall have substantially completed construction within the meaning set forth in

Section 2, Paragraph (U) of this Ordinance of the area as delineated in its

particular franchise agreement,

Material failure to comply with any of the foregoing provisions of this section

within the time specified shall be grounds for the revocation of the franchise.
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F. The County may, at its discretion, revoke a franchise granted, in the event a
Grantee fails to receive the necessary FCC Certification for cause, unless such
cause is directly attributable to an action or condition imposed by the County.

G.  Time shall be of the essence of any franchise granted hereunder. A Grantee shall
not be relieved of its obligations to comply promptly with any provision of this
Ordinance by the failure of the County to enforce prompt compliance.

H. For a new franchise, within thirty (30) days of the final passage of the franchise,
a Grantee shall deposit with a local bank an irrevocable letter of credit in 2
minimum amount of Ten Million Dollars ($10,000,000), which amount shall be
maintained until substantial completion of construction.

SECTION 16. Publication Costs.

The Grantee shall assume the cost of publication of this franchise agreement and any
further a?ncndments thereto as such publication is required by law. A bill for publication cost
shall be presented to the Grantee by the appmpﬁaie County officials upon the Grantee’s filing
of its acceptance by letter addressed to the Chief Administrative Officer or his designee within
thirty (30) days after the passage of the franchise agreement or any further amendments thereto
and the said publication cost shall be paid at that time by the Grantee.,

The Grantee shall further assume the cosis of publication of any amendments, The
Grantee's acceptance of the agreement and any further amendments shall also be by letter to the
Chief Administrative Officer or his designee of Shelby County within the above prescribed thirty

(30) days after passage of the amendment.

—33-
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SECTION 17. Activities Prohibited.

A.

The Grantee shall not allow the operations of its network to interfere with the
television reception of non-subscribers or users of the network, nor shall the
operations of the network interfere with, obstruct, or hinder in any manner, the
operations of the various utilities serving the residents of the County.

The Grantee, during the period of the franchise, or any of its affiliated,
subsidiary, parent organizations, or of! f'xcefs holding five percent (5%) or more
of outstanding voting stock of Grantee, shall not, within the corpofate limits of
the County of within ten (10) miles in any direction, engage in the repairing of
radio or television receivers. Also, they shall not recommend how or by whom
such services should be performed.

Nothing herein is intended to prohibit the Grantee from repairing and servicing
convertors or switches which it sells or rents to its cusiomers.

The Grantee shall not as to rates, charges, service facilities, rules, regulations,
or in any other respect, make or grant any undue preference or advantage 10 any
subscriber or user Or ﬁén:subscriber or non-user nor subject any person to
prejudice or disadvantage, provided that nothing herein shall prevent the Cable
Operator from: conducting promotional campaigns; establishing commercial rates
higher than residential rates; providing bulk rate discounts; or from setting rates
as pecessary to meet competitive market circumstances which may vary from time

to time and/or from place to place.
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SECTION 18. Limited Purpose.

This Franchise is granted by the Board of County Commissioners of Shelby County to
the Grantee solely for the purpose of using the easements, streets, and highways of the County
to construct and operate the Grantee’s network and is not intended to convey any copyright or
patent privileges whatsoever.

SECTION 19. Minority Programming.

The Grantee agrees, subject to applicable law including, without limitation, The Federal
Cable Act, that at ieast one channel shall be made available for commercial lease to minorities.
It is understood that said leased channel is not in lieu of any public access channel required
under the FCC Rules and Regulations.

SECTION 20.. Local Origination Programming.

A. The Grantee agrees to be capabie of producing local Origination programming
when the Grantee has at least 3500 subscribers.
To the extent that the Grantee is willing to provide support for local programming
prior to obtaining the above number of subscribers by maintaining a color
equipped studio and subject to-the approval of the FCC such support shall be

designated and provided by the Grantee when stated in the acceptance of this

franchise by the Grantee as set forth herein.
The Grantee further agrees that should he desire 0 support this studio with
mobile facilities capable of taping and broadcasting "live" programs of special

interest and subject to the approval of the FCC, such support shall be designated
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and provided by the Grantee when stated in the acceptance of this franchise by
the Grantee as set forth herein.

B. The Grantee agrees that if and when a local origination television studio is
constructed by it, that such studio will be constructed within Shelby County.

SECTION 21. Local Office.

During the term of this franchise, or any renewal thereof, the Grantee shall maintain
within the County a local business office.
SECTION 22. Interconnection.

A, Nothing in this Agreement shall be construed so as to prohibit the Grantee from
interconnecting its network with other similar contiguous networks either in the
City, county or in other municipalities or states. However, any revenue derived
therefrom shall be equitably allocated in the calculation of annual gross revenues
as set forth in Section 2, Paragraph (C) herein.

B. The Grantee shall, if requested by ‘the County, have conducted a technical and
economic feasibility study of any ‘nterconnection requested by the County, said
study shall be conductediby'_an-indcpendem agency to be chosen by the County.,
The results of said study shall be presented to the County and, if the study shows
such interconnection to be feasible, the Grantee shall, if so instructed by the
County, accomplish said interconnection, each entity affected utilizing the same
channel assignment in the event that the stucy indicates tachnical feasibility only,
the County may elect, at-its sole discretion, to arrange for compensation: to be

paid to the Grantee, in an amount sufficient to assure an economic "break even”

- 36 -
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by the Grantee and so order the interconnection. In the event that the study fails
to show technical feasibility, the Grantee shall have no further responsibility for
accomplishing the interconnection.

SECTION 23. Network T echnical Standards.

A, Technical Objectives and Measurements
1. The County reserves the right to:
a. modify the objectives from time to time;
b. require additional tests at specific terminal locations to deal with

' problems-of the network; and
c. conduct its own inspections of the network on its own motion at
any time during normal business hours with reasonable advance
notice.  In addition, the County may add requirements and
inspections to conform t0 local codes and procedures and to protect
the safety and convenience of public uirays.

2. Grantee shall equip itself with a copy of thése rules and standards and
make them nvailﬁble poth to its employees and to the public at any time
during normal business hours.

3. Grantee shall file with the County an annual certificate of compliance to
the objectives set forth herein. Such certificates of compliance shall be
signed by and include a statement of the experience and qualifications of

the person or persons performing said measurements,

-a7 -
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The network shall be so designed, installed and operated so as to meet the

following general requirements:

a.

b.

capable of continuous twenty-four (24) hour daily operation;
capable of operating over an outdoor temperature range of -40° F.
to -+140° F. without catastrophic failure of irreversible
performance changes over variations in supply voltages frorﬁ 105
to 130 volts AC.;

capable of meeting all objectives set forth herein over an outdoor

‘temperature range of +10° F. over variations in supply voltages

from 105 to 130 volts AC;

operated in such a manner SO as to avoid causing interference with
the reception of off-the-air signals by non-subseribers to the cable
system. The responsibility for immediately »rcmedying such
interference should it occur shall rest with the network.
dcsignéd, installed and operated so as to comply with all applicable
niles and regulations promulgated by the Federal Communications
Commission;

designed, installed and operated so as to assure the delivery to all
subscribers of standard color and monochrome signals on the FCC

designated Class I cable television channels without noticeable

~ picture degradation or visible evidence of color distortion or other

e i A R
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forms of interfercnce directly attributable to the performance of the
network.

s, The following objectives apply 10 network performance on the FCC
designated Class 1 cable television channels as measured at any subscriber
terminal with 2 mat(;hed termination:

a. the signal level as measured at the visual carrier frequency for
each cable television channel shall not be less than 1000 Q (micro-
volts) across a 75 ohm terminating impedance.

The aural carrier level shall be maintained between 13 and 17
decibels betow its associated visual carrier level.

b. the visual carrier signal level on each television channel shall be
maintained within:

(1)  Nine (9) decibels of its minimum value; and

(2) Three (3) decibels of the signal level of any visual carTier
within six (6) MHz nominal frequency separation; and

& 7T wélv_g: (12) decibels of the visual carrier signal level on
any other cable television channel.

c. network frequency response as measured at any subscriber terminal
shall not vary by more than +2db over the six (6) MHz bandwidth
of any VHF television channel or corresponding portion of the M

or midband frequency spectrums.

- 29 -
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The corrected ratio of visual signal level to system noise shall not
be less than 40 decibels. This requirement is applicable only to

the following signals:

each off-air signal carried by a cable system serving subscribers within the

Grade B contour for that sign:ﬂ; or

each off-air signal which is first picked up within its Grade B contour; or

each signal which is received by the network via microwave or other

similar form of transmission.

e.

- Cross-modulation as measured at any visual carrier frequency from

the network input to any subscriber terminal shall not exceed ~48db
[as defined by NCTA Standard 002.0207} measured  at
approximately 70° ‘F.

“The ratio of visual carrier signal level to the RMS amplitude of
any coherent disturbances such as inter-modulation productg,
network generated oOf induced co-channel signals of discreet
frequency “interfering signals shall not be less than 46 decibels
except for officially assigned offset carriers for which it shall not
be less than 36 decibels.

The terminal isolation between cubscribers shall not be less than
18 decibels.

The hum modulation as measured over the-usable frequency

bandwidth from the cable system input to any sybscriber terminal

- 40 -
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shall not exceed three percent (3%). The percent of hum
modulation is defined as the. ratio expressed in percent of the
average level of the directed signal to one-half (1/2) the indicated
peak to peak AC hum.

1 Radiation from a broadband telecommunications network shall be
in accordance with the limits set forth in Part 76, Section
76.605(2)(12) of the FCC Rules and Regulations.

j. Proposed specifications for FCC designated Class II, III and IV
‘channels shall be submitted by the cable system operator to the
County as the use of these channels is implemented.

SECTION 24. Measurements.

A. Test procedures used in verification of the performance criteria set forth herein
shall be in accordance with good engineering practice. The test procedures
included herein are done SO as 2 gxaic!c and should be made under conditions
which reflect network performance during normal network operations. As there
is more than one technically acceptable method for performing many of the
measurements, the technique and equipment utilized if different from those set
forth below shall be fully described in the annual certificate filed with the County.

B. All measurements shall be made from the beginning or input to the network (head

end) to at least three (3) subscriber locations, at least two (2) of which shall be

“worst case” locations (network extremities). Measurements shall be made at 75

- 41 -
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ohms with the loss of the set transfoxjfnef indicated where applicable for each test
location. The measurements are to be made as follows:

1. Network frequency responée measurements may be made with a calibrated
signal generator, variable attenuator and a frequency selective voltmeter.
[If an accurately calibrated field strength meier is used for the
measurements, its date of calibration shall be indicated on the certificate
of compliance filed with the County.] All TV signals except for ALC,
AGC, or ASC pilot carriers may be disconnected during this test. With
all automatic gain control amplifiers in the section under tests set to their
normal operating mode, the signal generator shall be connected to the
input of the network and set for a CW signal at the desired frequency and
location. With the meter and variable atienuator connected in series to the
subscriber terminal under test, the signal level shall be measured and
recorded. Measurements shall then be made in a similar manner for all
video carrier frequencies on the network at the levels normally carried on
the system. |

2. Network signal-to-noise measurements may be made in accordance with
NCTA Standard 005.0669 or with a calibrated signal generator and
frequency selective voltmeter connected as described in (1) above. The
signal generator shall be tuned, in turn, to the visual carrier frequency of
each FCC designated Class { cable television channel and the signal level

at the subscriber terminal recorded. The meter should then be tuned to

- 42 -
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a frequency 25 MHz above the visual carrier frequency of each channel
described above and with the signal generator disabled, the indicated noise
level recorded and corrected by an appropriate facior representing the
ratio of 4 MHz to the noise bandwidth of the frequency selective
voltmeter.

3. The network cross-modulation measurement shall be performed in
accordance with NCTA Standard 002.0267 or by using a calibrated signal
generator having controllable modulation, a detector and an oscilloscope
[If a field Strength meter with an internal detector is utilized, a description
of the meter shall be included on the certificate of compliance filed with
the County.] After connecting the Signal generator Lo the lowest Standard
VHE television frequency input terminal at the network’s “head end”
signal combiner, its output <hall be set for an unmodulated Signal identical
in frequency and level to that of the signal normally Present at that point.
The signals of all other channels normally carried on the network shall be
fed into the combiner at their normal levels. After connecting the field
Strength meter to the subscriber terminal, it shall be tuned to the visual
carrier frequency of the channel under test and with the oscilloscope the
modulation level may be read directly from the scope, recorded and
corrected by appropriate factors for temperature and measurement

technique.
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the amplitude of the discreet frequency interferences within a cable
television channel may be determined with a frequency selective
voltmeter, calibrated for adequate accuracy.

the terminal isclation between any Itwo subscriber terminals may be
measured by applying a signal of predetermined amplitude from a signal
generator to one terminal in the reverse direction and measuring the
amplitude of the signal at the other terminal with a frequency selective
voltmeter,

the network hum modulation may be measured at each visual carrier
frequency‘ on the network using a calibrated signal generator, a detector
and an oscilloscope. The signal generator shall be connected, and the level
and frequency set at their normal levels. With the detector and
oscilloscope connected to the subscriber terminal, the average level of the
detected signal and the peak-to-peak AC hum will be indicated on the
oscilloscope. The percent of hum modulation for this purpose is defined
as the ratio expressed in percent of the average level of the detected signal
to one-half (1/2) the indicated pcak-to—peak AC hum.

network radiation measuremcnts shall be made in accordance with the
procedures established in Part 76, Section 76.690 (b)-(1)-(0)(5) of the

FCC Rules and Regulation for Cable Television Systems.
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SECTION 25. Construction Standards.

A,

All construction practices shall be in accordance with standard utilities practices
as detailed in the Edison Electrical Institute Publication E3 governing joint-use
agreement and in the United States Dcpartment of Commerce, National Bureau
of Standards, Handbook Number {8, "Safety Rules for the Installation and
Maintenance of Blectrical Supply and Communications Lines”, and all state and
local codes where applicable.

Al installation of electronic equipment shall be of a permanent nature, durable
and instailed in accordance with the applicable portions of the current edition of
the National Electric Code.

Antenna supporting structures (towers) shall be designed for the proper loading
zone as specified in Electronics Industry Association’s R.S.-22 specifications.
Antenna supporting structures (towers) shall be painted, lighted, erected and
maintained in accordance with all applicable rules and regulations of the Federal
Aeronautical Agency, governing the erection and operation of supporting
structures o TV towers and all other applicable local or state coées and
regulations.

Nothing in this Agreement shall be construed so as 1o authorize the Grantee (0
construct, erect Of operate and maintain in the County, mew poles and
underground.conduils where existing poles and conduits are servicing the area.
The Gmﬁlce does have the right, however, to construct, erect, operaie and

maintain poles and underground conduits where noné exist, or if poles and
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conduits are unavailable to the Grantee on reasonable terms at the time the
Grantee seeks to install his network subject to the provisions of this franchise.
Nothing in this Agreement shall be construed so as to relieve the Grantee of the
obligation of placing underground the network facilities in areas presently served
or to be served in the future by underground utility facilitiés. The Grantee shall
abide by the requirement of the County in regard to the installation of such
facilities as set forth in Section 8, Paragraph (F) herein.

All construction and installation of all Grantee's network facilities shall be subject
to the prior approval of the County and to inspection and supervision of such

construction and installation as set forth in Section 8.

SECTION 26. Regulatory Turisdiction and Procedures.

A,

The County shall have continuing regulatory jurisdiction and supervision over the
operation of any franchise granted hereunder.

The continuing regulatory jurisdic&tion of the County may be exercised by a
Broadband Telecommun_ig:ations Regulatory Board that the County may establish.
The Board hereafter established may have the following responsibilities and

duties, and such other responsibilities and duties that the County Commissioners

may, from time to time, assign (0 it.

1. Resolving disputes or disagreements between subscribers and the Grantee
after investigation, should the subscriber and the Grantee not first be able
to resolve their disputc or disagreement, and issuing its decision or

findings which shall be binding upon the Grantee except as such decision
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or findings shall be appealed, as outlined in said ordinance and/or to a
court of competent jurisdiction. All subscriber complaints, disputes or
disagreements shall be directed to the Chief Administrative Officer or his
designee who shall sit as a member of the Board.

Reviewing and auditing reports submitted to the County as required
hereunder and other such correspondence as may be submitted to the
County concerning the operation of the Broadband Telecommunications
Nerwork, To assure that all reports required under the Ordinance are
compléted and filed. To review the rules and regulations set by the
Grantee under the provisions of Section 7 herein.

Coordinate and publicize the implementation and usage of the

~governmental and educational channels provided hereunder.

Work with the public and the media to assure that all tariffs and rules
pertinent to the operation of the Broadband Telecommunications Network
in the Shelby County are made available for inspection by the public at
reasonable hours and upon reasonable request.

Confer and coordinate with the Grantee on the interconnection of the
County's Broadband Telecommunications Network with other similar

networks.

C. Any inquiry, proceeding or other action on this franchise required to be taken by

the County Comumission in regard to the broadband telecommunications network

including but not limited to a change of subscriber or user rates or application
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therefor, shall, in addition to any requirements upon the County Commission
sitting as a rate-making body, be taken only after thirty (30) days notice of said
proposed action, inquiry, or procccdiﬁg is published in a local newspaper having
general circulation and a copy of said notice is served upon the Grantee. The
Grantee shall be given thirty (30) days notice and shall have an opportunity to
respond in writing and/or at the hearing pursuant to the rules of the County
Commission and members of the public shalll have an opporiunity to respond or
comment in writing on the proposed action and appear at said hearing, said
inquiry, proceeding or hearing, however, shall be set no later than ninety (90)
days after notice to the Grantee. The public notice required by this section shall
state clearly the action or proposed action to be taken, the time provided for
response, including response by the public, the person or persons in authority to
whom such responses shali be addressed and such other procedures as may be
specified by the County Commissidn. If a hearing is to be held, the public notice
shall give the date and time of such nearing and whether public participation will
be allowed. The Grantee is-a necessary party 1o any hearing conducted in regard
to its operation.

The provision for a hearing within nincty (90) days is mandatory unless such time

is extended by agreement between the County and the Grantee.

SECTION 27. State of the Art.

AL

At all times, the Grantee’s  broadband telecommunications network shall be

maintained current with the “state of the art®. The County may, at its sole
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discretion, require the Grantee to comply with the provisions of this section. State

" of the Art shall mean that level of technical performance, capacity and capability

which has been dcveloped and demonstrated in the cable industry to be
operationally workable and profitable.

The Grantee shall not provide any new service to subscribers without prior
notification of the Chief Administrative Officer or his designee. Fees, rates on
charges for the proposed new services, shall be filed with the Chief
Administrative Officer or his designee at least thirty (30) days prior to their

effective daté.

SECTION 28. Validity and Acceptance of Franchise, Irrevocable Letter of Credit,

A,

The Grantee shall not be excused from complying with any of the terms and
conditions of the Franchise by any failure of the County upon any one or more
occasions to insist upon or to seek compliance with any such terms or conditions.
The Grantee expressly acknowledges that it accepts the Franchise relying upon
its own investigation and understanding of the power and authority of the County
to grant the Franchise. The Grantee, by acceptance, acknowledges that it has not
been induced to accept this Franchise by any understanding or promise or other
statement, whether verbal or written by or on behalf of the County or by any
other third person concerning any terms and conditions of the Franchise not
expressed herein.

Tne Grantee {urther acknowledges by acceptance of the ‘Franchise that it has

carefully read the terms and conditions.
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B. Within thirty (30) days after the passage of an ordinance granting a f ranchise 10
a Grantee and any amendments thereto, Grantee shall file 2 written acceptance of
the franchise and any amendments thereto and shall also file all necessary
insurance certificates and the bond if required under the terms of its franchise.
This action shall signify the validity of the franchise and any amendments thereto.

SECTION 29. Revocation of the Franchise.

Al In addition to any other right and powers which the County may have, the County
reserves as an additional separate and distinct power the right to terminate this
franchise and‘all rights and privileges of the Grantee hereunder.

B. The right to terminate any franchise granted hereunder and rescind all rights and
privileges associated therewith shall be on the following grounds:

1. Substantial noncompliance by the Grantee with any material provision of
this Ordinance or of any supplemental written agreement entered into by
and between the County and the Grantee.

2. The Grantee becomes insolvent, enters into receivership or liquidation,
files an application for pankruptey or for composition of creditors, is
snable or unwilling to pay his debts as they mature Of is in financial
difficulty of sufficient consequence so as (O jeopardize the continued
operation of the network.

3. Substantial and  wiliful yiolation by the Grantee of any Federal

Communications Commission-order.or ruling.or the order or ruling of any
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other governmental body having jurisdiction over the Grantee unless the
Grantee is lawfully contesting the legality or applicability of such order.

C. In the event that the County shall decide to terminate for cause a franchise
granted hereunder, it shall give the Grantee ninety (S0) days written notice of its
intention to tgrminatc and stipulate the cause. 1f during the ninety (50) day period
the cause shall be cured to the satisfaction of the County, the County may, at its
discretion declare the notice to be null and void. In any event before a franchise
may be terminated, the Grantee must be provided with an opportunity to be heard
before the County Commission. Such hearing to be in accordance with the
procedures specified in Section 26(0C),

D.  Nothing shall prohibit the County from imposing lesser sanctions Or CENsures as
set forth herein for willful or repeated violations of material provisions of this
franchise, and in the case of continuing violations each day in which such
violation continues shall be considered a separate and distinct violation.

E. For willful violation of material provisions of this ordinance, the following

penalties may be imposed by the Board:

1. For failure to file required plans or inforrhation ...... $ 50 per day
2. For failure 1o comply with reasonable orders of the Broadband
Telecommunications Regulatory Board. . ...« oo $100 per day
3. For failure to commence construction or operation in accordance with the
provisions of Section 1S herein. » « v v av o ... $200 per day
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4, For failure to complete construction in accordance with the provisions of
Section 15 herein. ... ... - R $200 per day
5. No penalty shall be assessed pending a resolution of any appeal by the

Grantee to the County Commission or a court of competent jurisdiction.

6. In the event that the Board shaﬁ decide to impose a penalty for a violation
of this Ordinance or of a reasonable Board Order, it shall give the Grantee
ten (10) days written notice of its intention to do so. If, during the ten
(10) day period, the violation shall be corrected to the satisfaction of the
Board, the Board may,‘at its discretion, declare the notice to be null and
void.

The penalties imposed pursuant to this section are in addition to and not in lieu

of the rights of the County pursuant to Section 5 of this franchise.

SECTION 30. Expiration and Renewal of Franchise.

A.

Upon the termination of the franchise without a renewal the Grantee shall if
permitted by the County, abandon said property in place or enter ujjon- the public
ways and public places p% the County for the purpose of removing therefrom all
of its plants, structures and equipment and shall promptly remove all of its
facilities and equipment from the premises of all subscribers at 2 time convenient
to both the Grantee and the subscriber.

In so removing such plants, structures and equipment, the Grantee shall refill, at
its own expense, any excavation that shall be made by it and shall leave such

public ways and places in as good condition as that prevailing prior to the
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Grantee’s removal of its equipment and appliances without affecting, altering or
disturbing in any way the electric distribution or telephdnc cables, wire or
attachments on any poles. The County Engineer or his appointee shall inspect
and approve the condition of such public ways and public places and cables, wire,
attachments, and poles after removal. In the event of dispute of the County
Engineer’s opinion, the Grantee or any other person may requeé.t a public hearing
before the County. Liability insurance and indemnity provided for herein shall

continue in full force’ and effect during the entire period of removal.

SECTION 31. Additional Rights of the County in the Franchise.

A

The County reserves the right during the life of any franchise granted hereunder,
to install and maintain free of charge upon the poles and conduits of the grantee
any wire and pole fixtures necessary for municipal networks such as sheriff and
fire, on the condition that such installations and maintenance thereof do not
nterfere with the Operations of the Grantee.

The County reserves the right during the life of any franchise granted hereunder,
to inspect and supervise all construction or installation work performed subject
to the provisions of this Ordinance to insure compliance with the terms of the
Ordinance as set forth in Sections (8) and (25) herein.

Nothing in this Agreement shall in any way or lo any extent be construed to
waiver, modify, or abridge the County’s right of eminent domain in respect to the

Grantee.
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D. Any right or power in, or duty impressed upon any officer, employee, department
or board of the County shall be subject to transfer by the County Commission or
by law to any other officer, employee, department or board of the County.

E. “The County shall have the first right of refusal to set any poles and underground
conduits required, The Grantee shail obtain permission from the County before
constructing or erecting any new poles or underground conduit.

F. The County reserves all rights not specifically granted herein.

SECTION 32. Designated Franchi.;;c Area.

A. The Grantee shall provide service to all dwelling units located within the
designated franchise area. If extraordinary circumstances exist for the denial of
such service, such denial may be reviewed by the CAO upon request of the
subscriber and all alternatives for the provision of service shail be reviewed,

B. In the event the continued use of a street within a designate construction area is
denied for any reason, the Grantee will make every reasonable effort to provide
service by alternate route.

SECTION 33. Subscriber Agreement.

A copy of all types of standard agreements with subscribers used by the Grantee shall
be provided to the Chief Administrative Officer or his designee within thirty (30) days of their
request.

SECTION 34. Subscribers Antennas.

The Grantee shall not require the removal, or offer to remove.any existing Subscriber’s

antenna as a condition or provision of service. However, a subscriber may request in writing the
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removal of any existing antenna. Such written request forms that may be developed or used by
the Grantee shall state that the removal of an antenna is not a condition of providing service and
these forms shall be subject to approval of the County before usc. Also the Grantee shall
demonstrate to the satisfaction of the County, adequate insurance protection for the removal of
subscriber antennas.

SECTION 35. Subseriber Refunds,

If any subscriber or user of the Grantee of less than one (1) year terminates Service
because of Grantee’s failures to render service 1o such subscriber of a type and quality provided
for herein or if service to @ subscriber or user of less than one (1) year is terminated without
good cause, Of if the Grantee ceases to operate the broad band telecommunications network
authorized herein for any reason except termination or expiration of a franchise granted
hereunder, the Grantee shall refund to such Subscriber of less than one (1) year amount equal
to the in;c.-tallation and connection charges paid by him in accordance with the schedule of charges
filed with and approved by the County. In no avent shall the Grantee be required to refund the
monthly charge except as he may express a willingness to do s0.

SECTION 36. Filing and‘Communications\with Regulatory Agencies..

The Grantee shall simultaneously file and maintain with the Chief Administrative Officer

or his designee copics of all petitions, applications, and communications transmitted by the

Grantee to, of received by the Grantee from all federal and State regulatory commissions or
agencies having competent jurisdiction to regulate the Operations of any broadband

{elecommunications network authorized hereunder.
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SECTION 37. Further Agreements nd Waivers.

A. The Grantec agrees as petween Grantee and County, that all construction,
operation and maintenance by the Grantee of any network in the County shall be,
and shall be deemed and construed in all instances and respects to be, under and
pursuant to said franchise and not under or pursuant to any other right, privilege,
power, immunity or authority whatsoever.

B. Shelby County has considered the legal, character, financial, technical and other
qualifications of the Grantee and all of the other applicants and the adequacy and
feasibility of its construction arrangement in a full public proceeding and has
approved the Grantee’s qualifications thereunder as a part of said full public
proceeding, affording due process.

SECTION 38. Expan ion of Access Channel (apa i

Whenever either of the public access, educational access and governmental access
channels provided under Section 6 are in use during eighty percent (80%) of the weekdays
(Monday - Friday) for eighty percent (80%) of the time for six (6) consecutive weeks, the
Grantee of the Broadband Telecommun'ications Network shall have six (6) months in which to

make an additional channel available for any o7 all of the above described purposes.

SECTION 39. Equal Opportunity.

In its employment practices, Grantee shall not discriminate against any person on the

basis of race, color, creed, national origin, religion, sex, age, disability, or marital status.
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SECTION 40. Resolutions Repealed.

The franchise granted to Memphis CATV, Inc., on January 26, 1966, to operate and
maintain a community television system throughout Shelby County, Tennessee is hereby
repealed. However, the resolution of March 9, 1083, granting Millington CATVY, Inc., a
franchise to operate a community television system in certain designated parts of Shelby County,
Tennessee is not repealed. All other resclutions or parts thereof in conflict with the provisions
of this ordinance are hereby repealed.

SECTION 41. Severability.

If any section, paragraph, sentence, clause, phrase, Of portion of this Agreement is for
any reason held invalid or unconstitutional by any Court of competent jurisdiction, such portion
shall be deemed a separate, distinct and independent provision and such holding shall not effect
the validity of the remaining portions hereof.

SECTION 42. Enacting Clause.

BE IT FURTHER ORDAINED, that ihis Ordinance take effect from and after the date
it shall have been passed by the County Commission, certified and delivered to the Office of the
Mayor in writing by the Clerk of the County Commission, and become effective as otherwise

provided by law.
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Commissioner williams
RF%OLUTION UCHORIZ 186 THE COUNTY tNGINEER .
TO IMPOSE VARIABLE FEE FOR R AL 1 $SUANCE

OF ROAD c01 AND BORIH PERMITS IN COUNTY
RIGHT- ~OT-WAY

WHEREAS, RoT B numbeT of years Shelby County has
issued permlts allowing the cutting and poring of County roads
and right—bf—wnys far the purpose of installing pipe and
various aqrilities: and

WUEREAS, Mo fce has been heretofor? imposed upon
users of these PETMILS: and

WHEREAS, The issuing of said patmits requires
review of sketches and plsns. and inspection of tho road cut
by the Cowntly Enginact’s staff) and

WHEREAS fheve has paen B neY road cut proceaure
developed for the purpose of betteT contTol and less main-
Tendance of said cuts; and
\ WHEREAS, The County Engineer 15 desirous of im-
\ ‘, posing 8 yariable fee 07 the Sséuanco of Toad cut and boring

pcrmits in County right-of-wnys to defray the cost of Teviev

— e

and jnspection; and

WHEREAS, g5id -fee would be according 0 8 graduuted

{ scale determined by the length and depth of the cut and boTre.

' NOW, THEREFORE, se 1T NESOLVED pY THE BOARD OF
COUNTY COMMISSIONERS OF SHELBY COUNTY , TENNBSSEE, That the

‘ County TnginedT 15 hereby ﬁuthori:ad yo impose 8 foe 10 dafray

the cost aof rveview and inspoction an the 1 33uance of rond cut

L and boring permivs in County right-of'wnys in aCCOﬁdBncc with

a graduntcd ecnle 10 Do doterm&ncd vy the jength and depth

of the cut o1 hore.
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BE T FURTHER RESOLVED, That any and all revenies
dsrived from sald fes will be deposited in an existing line

item in the County Engineer's O & M Budget.

/,'2@/2; /37”// -

COUNTY MAYOR

PATE: | -QR-RD .

ADOPTED JANUARY 2.5 1882

A TRUE COPY ATTEST
DOROTHY G. BEARD,
GLERK OF COUNTY COMMISSION

Db Ty (o Branzd-
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